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1. 


INTRODUCTION 


j 

j 

Data,  defined  herein  as  recorded  information,  regardless  of  form  or 
characteristic,  is  an  indispansible  element  in  the  acquisition  of  major  weapon 
systems.  This  report  deals  primarily  with  data  developed  and  provided  by 
government  contractors,  and  not  with  data  generated  internally  between  and 
among  government  agencies. 

In  addressing  data  and  associated  data  rights,  the  entire  life-cycle  of 
the  weapon  system  must  be  reviewed.  Data  submitted  in  support  of  early  funded  t 

studies  may  form  the  basis  for  the  development  of  a  system,  which,  as  it  moves 
through  its  life-cycle,  will  create  data  implications  for  twenty  five  (25) 
years  or  more.  In  looking  bacK  through  the  historical  development  of  the 
government's  rights  in  data  policy,  it  was  only  fifteen  years  ago  that  the 
"public/private"  expense  doctrine  for  the  determination  of  rights  was  first 
introduced. 

An  increased  knowledge  by  individuals  involved  in  data  requirements 
definition,  data  management,  data  analysis,  and  policy  making  will  be 
beneficial  to  the  entire  weapon  system  acquisition  process.  In  reality,  all 
individuals  involved  in  the  requirements  determination,  system  acquisition  and 
overview  functions  must  have  an  appreciation  of  the  scope  of  the  data  problem, 
since  data,  along  with  the  spoken  word,  is  the  way  we  communicate  information. 

This  report  is  intended  to  assist  program  managers  in  fulfilling  their 
responsibilities  relating  to  data  management  and  in  acquiring  rights  in  data 
sufficient  to  support  its  intended  use.  Each  manager  must  evaluate  the 
contents  of  this  report  in  light  of  his  own  particular  situation.  However, 
components  of  the  report  and  suggestions  as  to  their  use  are  presented  below. 

1.  General  Taxonomy  of  Data,  Section  3.2.  This  classification  structure 
familiarizes  the  user  of  this  report  with  the  types  of  data  that  can  arise 
from  government  contracts  and  with  some  of  the  circumstances  which 
surround  its  submittal  that  are  pertinent  to  determining  rights  in  data. 

A  legend  to  the  structure  is  included  to  describe  the  meaning  which 
attaches  to  terms  used  in  the  structure. 

i 
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2.  Special  Taxonomy  of  Data  and  Data  Rights,  Section  3.3.  The  special 
taxonomy  of  data  and  data  rights  represents  a  dynamic  structure  easily 
adaptable  to  changes  in  policy  and  regulations.  It  conveys  to  the  user  a 
sense  of  the  underlying  logic  which  determines  the  relationship  between 
data  and  data  rights.  The  special  taxonomy  serves  as  a  general  guide  and 
includes  references  to  DAR  (ASPR)  clauses,  which  can  be  consulted  for  more 
in  depth  guidance. 

3.  Data  and  Data  Rights  Objectives,  Policies,  and  Procedures,  Section  4,  The 
history  of  data  management  provides  the  user  with  a  framework  for 
analyzing  current  developments  in  DoD's  data  management  program.  A 
history  of  DoD's  rights  in  data  policy  is  also  presented  as  well  as  a 
discussion  of  current  issues  relating  to  rights  in  technical  data, 
software  data,  financial  data,  and  administrative/management  data. 
Current  developments  in  government  patent  policy  are  also  discussed  in 
this  section.  Contract  disputes  relating  to  rights  in  data  were  analyzed 
and  some  of  the  recurring  themes  are  presented  to  highlight  potential 
problem  areas  and  to  give  some  idea  as  to  the  manner  in  which  they  have 
been  resolved  in  the  past. 

4.  Study  Results  and  Recommendations,  Section  5.  Recommendations  are  made  in 
those  areas  identified  as  pertinent  to  program  management.  Both  data 
management  and  rights  in  data  are  addressed.  These  observations  and 
recommendations  must  be  assessed  in  light  of  each  program  office's 
particular  circumstances. 

5.  Appendix  A.  This  appendix  includes  pertinent  DAR  (ASPR)  clauses.  Many 

questions  relating  to  rights  in  data  can  be  resolved  through  use  of 
Appendix  A  rather  than  requiring  access  to  the  full  set  of  DAR  (ASPR) 
regulations. 

6.  Dictionary.  The  dictionary  familiarizes  the  user  of  this  report  with 

terms  and  acronyms  relating  to  data  management  and  rights  in  data.  Each 
term/acronym  is  referenced. 
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2.  EXECUTIVE  SUMMARY 


This  executive  suiriinary  provides  an  overview  of  the  project  from  the  study 
requirements  through  the  presentation  of  study  results. 

2.1  Study  Requirements.  This  section  provides  a  description  of  the 
requirements  of  study  as  specified  in  the  Task  Order.  Scheduled  subtasks  and 
deliverables  are  addressed. 

The  study  requirements  were  based  on  two  research  tasks  and  one  status 
review  task.  The  three  tasks  were  to  be  conducted  within  the  total  period  of 
performance  of  seven  months.  This  was  an  ambitious  effort,  but  yet  one  which 
was  successfully  accomplished.  The  final  contract  deliverable  is  this  Final 
Technical  Report.  The  requirements  for  each  of  the  contract  tasks  are 
presented  below. 

Task  A  -  Data  Classification 


The  requirement  of  this  task  was  to  define  and  classify  all  types  of  data 
and  data  rights  that  could  be  associated  with  or  result  from  government 
contracts.  The  classification  of  data  is  addressed  by  the  general  taxonomy  of 
data.  Two  other  specific  products  were  to  be  provided:  first,  a  special 
taxonomy  of  data  and  data  rights;  and  second,  a  dictionary  of  related  terms. 

Both  the  general  taxonomy  of  data  and  the  special  taxonomy  of  data  and  data 

rights  are  presented  in  Section  3  of  this  report.  The  dictionary  of  terms 

follows  Appendix  A. 

Task  B  -  Data  Analysis 

This  task  called  for  the  selection  of  at  least  twelve  (12)  major 
competitive  weapon  system  acquisitions  and  a  collection  of  historical 
information  concerning  data  and  data  rights  activities.  The  information 
collected  was  then  to  be  analyzed  in  terms  of  various  policy  guidance,  and 

recommendations  provided.  The  Department  of  Research  and  Information,  Defense 
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Systems  Management  College  (DSMC)  was  to  have  approval  rights  over  the  systems 
selected. 

Task  C  -  Status  Reviews 


This  task  included  the  preparation  and  submission  of  monthly  progress 
reports  and  the  presentation  of  formal  status  briefings  at  DSMC  every  sixty 
days. 


2.2  Study  Approach.  In  performing  the  research  for  the  study  effort, 
three  separate  paths  were  taken  in  parallel.  These  three  paths  were: 

•  Document  reviews, 

•  Expert  interviews,  and 

•  Program  office  interviews. 

The  document  review  activity  took  the  form  of  extensive  searches  through 
the  facilities  of  the  Federal  Legal  Information  through  Electronics  (FLITE) 

Center,  operated  by  the  Judge  Advocate  General's  Department,  USAF,  on-site 
review  of  legal  and  procurement  material  at  the  General  Accounting  Office 
(GAO)  Library,  the  library  of  the  Office  of  Management  and  Budget  (0MB) ,  and 
the  Library  of  the  Federal  Acquisition  Institute.  The  FLITE  data  base 
generated  over  275  administrative  and  judicial  decisions  relating  to  data  and 
data  rights.  Following  the  review  of  the  abstracts  of  these  actions,  the  full 
texts  of  over  90  Comptroller  General  decisions  were  reviewed.  Other  sources 
consulted  for  legal  background  included  decisions  of  the  Armed  Services  Board 
of  Contract  AE5>eals  and  court  cases  from  the  Federal  Supplement.  The  major 
procurement  studies  that  were  reviewed  included  the  DOD-CODSIA  Advisory 
Committee  for  Management  Systems  Control  (March  1968) ,  the  Blue  Ribbon  Defense 
Panel  (1970),  the  Report  of  the  Commission  on  Government  Procurement  (1972), 
and  the  Defense  Science  Board  Report  of  the  Task  Force  on  Specifications  and 
Standards  (1977). 


Expert  interviews  were  conducted  with  government  personnel  including 
personnel  from  the  Office  of  the  Secretary  of  Defense,  members  of  the 
Management  Information  Analysis  Group  (MlAG) ,  elements  of  the  Military 
Departments,  and  a  representative  of  the  Office  of  Federal  Procurement 
Policy.  Additional  interviews  were  conducted  with  members  of  the  academic 
community  who  specialize  in  contract  law,  including  data  and  data  rights. 
These  interviews,  along  with  in-depth  reviews  of  government  directives, 
provided  the  policy  framework  relating  to  data  management  and  data  rights. 


The  third  set  of  activities  consisted  of  interviews  conducted  with 
representatives  of  thirteen  Project/Program  Offices.  These  interviews  were 
highly  beneficial  in  that  there  was  a  wide  range  of  views  expressed,  and  very 
candid  comments  were  made  concerning  the  acquisition  process  as  well  as  data 
and  data  rights.  The  thirteen  systems  reviewed  were: 


System 

XM-1  Tank 

XM-1  120  mm  Gum 

DIVAD 

C-5A  Mod 

Next  Generation  Trainer 
E-4 

Flight  Simulator 
KC-135 


Military  Department 

Arny 

Army 

Army 

Air  Force 
(NGT)  Air  Force 
Ait  Force 
Air  Force 
Air  Force 


Location 


Warren,  Michigan 
Dover,  New  Jersey 
Dover,  New  Jersey 

Dayton,  Ohio 
Dayton,  Ohio 
Bedford,  Massachusetts 
Dayton,  Ohio 
Dayton,  Ohio 


E2-C 

F-18 

SES 


Navy 

Navy 

Navy 


Washington,  D.C. 
Washington,  D.C. 
Washington,  D.C. 


ASPJ 

HARM 


Joint  Washington,  D.C. 

Joint  Washington,  D.C. 


The  interviews  were  conducted  at  the  Project/Program  Office  locations 
indicated.  All  the  offices  were  very  cooperative  and  were  assured  that  the 
interviews  were  in  no  way  an  audit,  but  served  only  to  investigate  the  role  of 
data  and  data  rights  within  the  overall  acquisition  process. 


Briefings  were  presented  at  the  Defense  Systems  Management  College  in 
early  August  and  early  October  for  the  purpose  of  keeping  all  personnel 


involved  in  the  project  abreast  of  the  study  activities.  These  reviews 
contributed  greatly  to  the  successful  completion  of  this  project. 

2.3  Study  Results.  Task  A  of  the  statement  of  work  required  that  (1)  all 
types  of  data  and  data  rights  tnat  can  result  from  government  contracts  be 
defined  and  classified;  that  (2)  a  special  taxonomy  of  data  and  data  rights  be 
constructed;  and  that  (3)  a  dictionary  of  related  terms  be  developed. 

The  classification  of  data  and  data  rights  takes  the  form  of  a  work 
breakdown-like  structure  which  divides  data  into  six  group-level  categories 
with  each  group  subsequently  further  defined  and  classified.  At  the  top 
level,  the  general  taxonomy  of  data  classifies  data  according  to  (1)  its 
generic  type,  (2)  use,  (3)  the  authority  under  which  it  is  submitted,  (4)  the 
source,  (5)  the  media  thru  which  it  is  submitted,  and  (6)  the  legal  protection 
afforded  to  the  data.  Accompanying  the  general  taxonomy  of  data  is  a  legend, 
which  explains  the  meaning  ascribed  to  each  element  in  the  structure  (through 
Level  3) . 

The  general  taxonomy  of  data  was  conceived  as  an  integral  part  of  the 
special  taxonomy  of  data  and  data  rights.  This  special  taxonomy  is  a  logic 
flow  which  relates  the  circumstances  surrounding  the  submittal  of  the  data 
(many  of  which  are  addressed  in  the  general  taxonomy  of  data)  and  the 
government's  policy  with  respect  to  rights  in  data  submitted  to  it.  The 
special  taxonomy  of  data  and  data  rights  is  intended  as  a  general  purpose 
guide  which  conveys  a  sense  of  the  logic  which  underlies  the  government's 
policy. 

The  accompanying  dictionary  of  terms  relating  to  data  and  data  rights 
includes  nearly  120  terms  and  acronyms  whose  definitions  are  referenced  to 
over  40  sources. 

Task  B  of  the  statement  of  work  required  an  analysis  of  current  practices 
relating  to  data  management  in  major  systems  acquisition  program  offices  and 
an  assessment  of  the  impact  of  the  government's  rights  in  data  policies,  and 
particularly  those  of  DoD. 


DoD's  policy  with  respect  to  rights  in  data  is  conmunicated  primarily 
through  OAR(ASPR) .  In  essence,  contemporary  policy  is  very  similar  to  that 
promulgated  in  1964,  at  which  time  the  government  asserted  its  need  for  data 
regardless  of  its  proprietary  nature  and  applied  the  private  expense  concept 
to  determine  rights  in  data.  This  revised  the  policy  in  effect  from  1957  to 
1964  under  which  contractors  delivered  data  with  holes  literally  cut  out  of 
it.  Under  the  1964  change,  the  burden  of  proof  with  respect  to  the  proprie¬ 
tary  nature  of  data  also  shifted  from  the  government  to  the  contractor.  The 
current  basic  data  clause,  DAR  (ASPR)  7-104. 9(a),  is  dated  March  1979  and  has 
been  expanded  to  include  computer  software.  It  establishes  two  types  of 
rights  relating  to  software  (restricted  and  unlimited)  and  two  types  of  rights 
relating  to  all  other  technical  data  (limited  and  unlimited).  The  clause  does 
not  specifically  address  financial  data  or  administrative/  management  data. 

The  legal  protection  availaole  to  developers  of  software  is  as  yet 
unclear.  Although  the  private  expense  concept  is  still  applied  to  determine 
rights  in  data,  developers  of  software  may  seek  to  protect  their  product  as  a 
trade  secret,  as  a  copyrighted  work,  or  as  a  patented  invention.  Complex 
legal  issues  arise  when  protection  is  sought  under  trade  secrecy  and  copyright 
provisions  simultaneously.  In  addition,  the  patentability  of  software  is 
still  not  settled,  and,  in  light  of  the  new  government  patent  policy 
established  by  PL  96-517,  special  questions  are  raised  with  respect  to  small 
business  firms  and  nonprofit  organ izaticxis  contracting  to  DoD  for  software 
development. 

The  new  patent  policy  enunciated  in  PL  96-517  permits  small  businesses  and 
nonprofit  organizations  to  take  title  to  inventions  made  and  patented  under 
government  contracts.  Provisions  originally  included  in  the  House  version  of 
the  bill  permitted  large  contractors  to  take  a  "limited"  title  in  patented 
inventions  resulting  from  government  contracts.  The  provisions  relating  to 
large  contractors  were,  however,  deleted  in  the  bill’s  final  form  and 
proponents  have  made  known  their  intention  to  reinstate  these  provisions. 
Thus,  government  patent  policy  may  be  changed  again  in  the  near  future. 

To  some  degree,  the  provisions  of  the  Freedom  of  Information  Act  (POIA) 
have  made  contractors  reluctant  to  submit  business  sensitive  data,  both 


technical  and  otherwise,  to  the  government.  Though  protected  under  Exemption 
4  of  the  POIA,  by  the  definition  of  "record"  written  into  DODD  5400.7,  which 
governs  the  release  of  data  by  DoD  subsequent  to  an  POIA  request,  and  thru 
additional  protection  made  a  part  of  DODD  5400.7's  provisions,  contractors  can 
envision  a  situation  whereby  the  government  would  be  required  to  releas;; 
business  sensitive  data. 

The  history  of  DoD's  data  management  program  was  traced  from  the  original 
issuance  of  DODl  5010.12  in  1964  (the  same  time  at  which  the  rights  in  data 
policy  was  revised)  through  the  present.  The  top  level  objectives  of  the  DoD 
and  Departmental  data  management  programs  are  to  (1)  prevent  the  establishment 
of  unauthorized  or  duplicative  information  requirements,  and  to  (2)  assure 
optimum  effectiveness  and  economy  in  the  flow  of  information  within,  from,  and 
to  the  DoD.  To  these  ends,  some  of  the  recurring  policj'  aspects  of  DoD  and 
Departmental  instructions,  directives,  and  memos  relating  to  data  management 
are  as  follows: 

1.  To  ensure  economy  and  consistency,  contract  data  requirements  will  be 
selected  from  eun  approved  list  (as  of  this  date,  the  AMSDL) . 

2.  Delivery,  and  even  ordering,  of  data  will  be  deferred  until  such  time 
as  it  is  needed. 

3.  All  contract  data  requirements  will  be  listed  in  one  place  in  the 
contract  (the  CDRL,  Form  DD  1423). 

4.  Each  RFP  is  required  to  include  data  requirements. 

5.  Data  will  be  acquired  in  the  contractor's  format  to  the  maximum 
possible  extent. 

6.  Data  will  be  ordered  on  a  cost/benefit  basis  (one  of  the  costs  being 
that  of  not  having  the  data) . 

7.  Data  requirements  planning  will  run  concurrently  with  systems 
planning. 


8.  Data  requirements  will  be  reviewed  by  an  office  other  than  that  of 
the  initiator. 

9.  Offerors  will  price  data  in  their  proposals  submitted  for  evaluation. 

These  policies  are  found  with  a  degree  of  consistency  in  DoD  guidance 
(DODl  5000.2,  DODD  5000.19,  DODI  5000.32,  DODI  5010.12),  and  in  that  issued  by 
the  military  departments  (AR  700-51,  NAVMATINST  4000. 15A,  and  APR  310-1). 
Although  DoD's  original  program  has  been  expanded  beyond  technical  data 
through  departmental  guidance  and  subsequent  DoD  directives  and  instructions, 
many  of  the  data  management  related  problems  highlighted  in  studies  conducted 
in  the  late  60's  and  during  the  70*s  still  exist. 

The  procedural  aspects  of  the  DoD's  data  management  program  seem  to  be 
well  understood  and  properly  applied  in  the  major  systems  acquisition  program 
offices  visited.  Current  activity  with  respect  to  the  DoD's  data  management 
program  is  primarily  concerned  with  standardization,  closer  association  of 

data  items  and  the  MIL  STDS  and  MIL  SPECS  which  generate  them,  and  the 
tailoring  of  these  STDS,  SPECS,  and  their  attendant  data  requirements  when 
they  are  applied  in  contracts. 

As  a  result  of  the  literature  survey  and  the  series  of  interviews, 

recoimnendations  are  presented  with  the  program  manager  in  mind.  With  respect 
to  rights  in  data,  negotiation  strategies  applicable  to  the  acquisition  of 

rights  in  data  sufficient  to  support  its  intended  uses  are  presented.  These 
strategies  include  (1)  predetermination  and  specific  acquisition,  (2)  the 
pricing  of  options  to  acquire  rights  in  data,  (3)  the  use  of  follow-on 

contracts  to  acquire  rights  in  data,  and  (4)  the  acquisition  by  the  government 
of  licenses  to  use  the  data.  The  special  treatment  accorded  to  data  contained 
in  proposals  is  addressed  as  are  the  consequences  of  the  improper  disclosure 
of  proprietary  data.  Issues  relating  to  rights  in  software  data  are  discussed 
along  with  those  relating  to  the  Freedom  of  Informaticxi  Act.  The  report 
concludes  with  a  discussion  of  how  the  program  manager  can  use  the  report 
(Section  5.4  of  the  main  report) . 


3.  DATA  CLASSIFICATION  AND  TAXONOMVT  DEVELOPMQIT 


3.1  Introduction.  Task  A  consisted  of  three  separately  identifiable 
subtasks  which,  while  interrelated,  were  bounded  by  DAI  and  addressed 
individually.  These  subtasks  are  defined  as  follows: 

Subtask  Al:  Develop  a  general  taxonomy  of  all  types  of  data  that  can 
be  associated  with  or  result  from  government  contracts. 

Sub task  A2t  Develop  a  special  taxonomy  of  data  rights  using  the 
classifications  and  definitions  in  the  general  taxonomy. 

Sub task  A3;  Develop  a  dictionary  of  terms  relating  to  data  and  data 
rights. 

This  section  will  address  each  of  the  subtasks  as  defined  above.  The 
result  of  each  task  will  be  presented  and  the  rationale  supporting  these 
results  will  be  discussed  where  appropriate. 

3.2  Subtask  Al.  Define  and  classify  in  a  general  taxonomy,  all  types  of 
data  and  data  rights  that  can  be  associated  with  or  result  from  government 
contracts.  The  results  of  this  task  are  used  in  the  related  task  of 
developing  a  special  taxonony  of  data  rights.  For  example,  a  specific  "type" 
of  data  can  be  defined  or  described  by  different  elements  contained  within  the 
classif icaticxi  structure,  given  changes  in  circumstances  surrounding  the 
government's  acquisition  of  that  data.  The  interplay  of  these  circumstances 
defines  the  government's  rights  in  data.  The  data  classification  in  the  data 
taxonomy  is  a  Work  Breakdown  Structure  (WBS)-like  scheme  with  each  lower  level 
more  specifically  classified  than  the  next  higher  level  element  from  which  it 
was  derived.  At  the  top  or  first  level,  the  classification  divides  data  into 
six  groups:  (1)  generic  type,  (2)  use,  (3)  authority,  (4)  source,  (5)  media, 
and  (6)  legal  protection.  The  classification  scheme  draws  a  rather  fine  line 
of  distinctiOT  between  the  first  two  categories.  Generic  Type  and  Use.  For 
example,  the  Acquisition  Management  Systems  and  Data  Requirements  Control  List 
(AMSDL)  attempts  to  use  the  function  to  which  the  data  is  put  as  the 
determinant  of  a  high  level  generic  breakout.  The  AMSDL's  attempt  is  somewhat 
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flawed,  however,  with  categories  of  data  being  defined  not  by  the  functional 
use  to  which  the  data  is  put,  but  rather  similarities  in  the  format  or 
content  of  the  data.  The  General  Taxonomy  of  Data  developed  by  DAI  is 
presented  in  Table  3-1  and  makes  a  distinction  between  these  two  data 
classif icaticHi  methods.  The  legend  in  Table  3-1  provides  explanations  of 
these  two  terms.  Generic  Type  and  Use,  as  they  are  employed  within  the 
structure.  Note  that  the  functional  categories  presented  in  the  AMSDL  make  up 
the  third  level  of  this  classification  within  the  group  heading.  Generic 
Type.  The  data  subelements  comprising  the  Level  4  breakout  of  each  Generic 
Type  of  data  in  Level  3  were  identified  as  a  result  of  analyzing  applicable 
Data  Item  Descriptions  (DIDs)  and  establishing  descriptive  labels  under  which 
they  are  grouped.  Since  a  particular  type  of  data  may  be  included  under  only 
one  heading,  judgment  was  exercised  to  classify  the  data  under  one  particular 
heading  and  not  another. 

Pursuant  to  the  further  requirements  of  Subtask  A,  a  taxonomical 
classification  structure  relating  to  rights  in  data  is  presented  in  Figure 
3-1.  This  classification  addresses  data  rights  associated  with  the  three 
subgroups  of  the  General  Taxonomy:  1.1,  Technical  Data;  1.2,  Nontechnical 
Data  (except  Software  Data);  and  1.3,  Software  Data.  Each  subgroup  represents 
the  second  level  breakdown  of  1.0,  Generic  Type  of  data  in  Table  3-1.  The 
ability  to  associate  certain  rights  in  data  with  the  different  generic  types 
of  data  presented  in  the  data  taxonomy  provided  the  basis  for  developing  the 
Special  Taxonomy  of  Data  Rights,  which  is  discussed  in  the  following  section. 

3.3  Subtask  A2.  Develop  a  Special  Taxonomy  of  Data  Rights.  The 
objective  of  this  subtask  was  to  develop  a  taxonory  of  data  rights.  The 
development  of  this  relational  structure  requires  an  in-depth  knowledge  of  (1) 
the  circumstances  surrounding  the  acquisition  of  data  pertinent  to  the 
determination  of  government  rights  in  data,  and  (2)  the  policy  of  the 
Department  of  Defense  (DoD)  with  respect  to  its  acquisition  of  rights  in 
data.  DoD  policy  is  communicated  in  and  implemented  through  Defense 
Acquisition  Regulation  (DAR) /Armed  Services  Procurement  Regulation  (ASPR) . 
Circumstances  that  are  pertinent  to  the  determination  of  government  rights  in 
data  are  Included  within  the  data  classification  scheme  developed  pursuant  to 
Subtask  Al.  Thus,  the  development  of  a  special  data  rights  taxonomy  required 
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TABLE  3-1.  GENERAL  TAXONOMY  OF  DATA  (continued) 
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Documentat ion 


u  oc  4J  to  0; 
c  o 
«  n  (B  u  s 


to  u  0 

0*  ^  •»- 

kg  u  4J 

5^  Q  <0 

kg4)i-IC- 

fi.  OS  kg  0)  ; 

Q  m 

<-4  n  a  a; 

«S  3  a>  kg 

o  ^  os  a<  • 


^  Be  sure  to  consult  the  legend  associated  with  this  classification  structure  to  differentiate  between  the  terms  1.3  Software  Data  and  l.l.i.S  Softwar 
Oocumentati<^  Data  as  they  are  used  in  this  classif ication. 


GENERAL  TAXONOMY  OF  DATA  (continued) 
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TABLE  3-1.  GENERAL  TAXONOMY  OF  DATA  (continued). 


Unsolicited  Proposal  -  Data  of  any  type  included  within  a  proposal  submitted  other  than 
in  response  to  a  solicitation. 


TABLE  3-1.  GENERAL  TAXONOMY  OP  DATA  (continued) . 
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Trade  Secret  -  The  legal  right  of  an  owner  to  restrict  the  use  of  any  formula,  pattern, 
device  or  compilation  of  information  which  is  used  in  his  business,  and  which  gives  him 
an  opportunity  to  obtain  an  advantage  over  competitors  who  do  not  know  or  use  it.  It  may 
be  a  formula  for  a  chemical  compound,  a  process  for  manufacturing,  treating  or  preserving 
materials,  a  pattern  for  a  machine  or  other  device,  or  a  list  of  customers. 
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TABLE  3-1.  GENERAL  TAXONOMY  OF  DATA  (continued) 
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TABLE  3-1.  GENERAL  TAXONOMY  OF  DATA  (continued) 
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Videotape/Film  -  Information  submitted  in  the  form  of  magnetic  recordings  of  visual 
images  and  sound  requiring  the  use  of  special  devices  to  render  the  data  intelligible  to 


TABLE  3-1.  GENERAL  TAXONOMY  OF  DATA  (continued) 


RIGHTS 

RIGHTS 

RIGHTS 

RIGHTS 

RIGHTS 

RIGHTS 

TO  USE 

TO  USE 

TO  USE 

TO  USE 

TO  USE 

TO  USE 

DATA 

DATA 

DATA 

DATA 

DATA 

DATA 

SEE  THE  DICTIONARY  FOR  DEFINITIONS  OF  LIMITED  RIGHTS, 
UNLIMITED  RIGHTS,  AND  RESTRICTED  RIGHTS  TO  GAIN  SOME 
INSIGHT  INTO  THE  USAGE  RESTRICTIONS  (OR  LACK  THEREOF) 
WHICH  ATTACH  TO  EACH  OF  THESE  TYPES  OF  RIGHTS  IN  DATA 


Figure  3-1.  Classification  of  Rights  in  Data. 
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an  analysis  of  the  numerous  circumstances  under  which  data  is  submitted  to 
DoD,  and  to  research  DAR  (ASPR)  and  other  relevant  references  to  determine 
what  data  rights  are  applicable.  Figure  3-2  presents  this  approach 
graphically.  Each  data  group  (1.0  through  6.0)  can  be  envisioned  as  tumblers 
in  a  lock,  each  capable  of  spinning  independently,  but  constantly  lining  up 
with  one  another  to  yield  various  combinations  of  circumstances  under  which 
data  is  submitted.  The  theoretical  number  of  combinations  is  extremely  high, 
but  not  all  such  combinations  make  sense.  For  example.  Software  Data,  by 
definition,  can  never  be  submitted  in  any  media  other  than  that  which  is 
machine  readable,  nor  can  financial  data  ever  be  accorded  the  legal  protection 
afforded  under  patents.  Thus,  even  though  some  combinations  are  clearly 
inappropriate  or  impossible,  the  very  large  number  of  permissible  combinations 
makes  it  impractical  for  the  taxonomy  to  be  structured  in  such  a  way  as  to 
address  each  combination  separately.  Instead,  the  taxonomy  is  presented  in 
terms  of  a  logic  flow  consisting  of  decision  points,  branching  instructions, 
and  decisions  that  associate  data  and  data  rights.  As  a  result,  the  taxonomy 
of  data  and  data  rights  represents  a  dynamic  structure  easily  adopted  to 
changes  in  policy  and  regulations.  In  addition,  this  approach  yields  a 
structure  that  conveys  to  the  user  a  sense  of  the  underlying  logic  which 
determines  the  relationship  between  data  and  data  rights  by  revealing  the 
interaction  of  data,  the  circumstances  surrounding  its  submittal,  and  data 
rights.  This  taxonomy  is  presented  in  Figures  3-3  through  3-21. 

With  reference  to  the  above  cited  figures,  a  brief  explanation  relating  to 
the  taxonomy  is  offered.  The  taxonomy  is  a  logic  flow  consisting  of  decision 
points,  transfer  instructions,  and  decisions  themselves.  Each  decision  point 
and  decision  is  assigned  a  number  that  relates  to  the  sequence  of  the  logic 
flow.  Note  that  numbers  contained  within  decision  points  relate  to  narrative 
questions.  The  answers  to  these  questions  describe  the  circumstances  that 
surround  the  submittal  of  the  data  and  are  pertinent  to  determing  data 
rights.  In  addition,  when  branching  instructions  require  one  to  leave  the 
primary  logic  path  for  another  one,  the  figure  on  which  the  secondary  path  is 
located  includes  a  reference  identifying  the  decision  point  at  which  the 
branch  took  place.  Additionally,  when  any  decision  is  reached  on  the 
relationship  between  data  and  data  rights,  an  applicable  DAR  citation  is 
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provided  in  support  of  the  decision.  Narrative  notes  that  explain  further 
ramifications  or  subtleties  of  the  decision  are  also  included. 

As  a  note  of  caution,  it  should  be  mentioned  that  the  taxonomy  of  data  and 
data  rights  is  intended  as  a  general  purpose  guide  and  not  as  an  absolutely 
precise  algorithm  of  government  policies  and  regulations  relating  to  data  and 
data  rights.  This  must  be  the  case  since  decision  points  representing 
pertinent  circumstances  are  paraphrased  for  the  sake  of  conveying  general 
*  intent  and  notes  accompanying  decisions  do  not  address  all  the  ambiguities  or 
subtleties  of  meaning  reflected  in  DAR.  The  user  of  this  taxonomy  is  also 
encouraged  to  refer  to  Appendix  A,  which  presents  applicable  DAR  clauses 
supportive  of  decisions  associated  with  data  and  data  rights. 

3.4  Subtask  A3.  Develop  a  dictionary  of  terms  relating  to  data  and  data 
rights.  For  the  results  of  this  task,  see  the  Dictionary  following  Appendix  A. 


The  data  must  be  nontechnical 
data  (except  software);  i.e., 
financial  or  administrative/ 
management  (admin/mgt)  data. 


Figure  3-3.  Special  Taxonomy  of  Data  Rights. 


3.1  Is  the  proposal  a 
solicited  proposal? 


3.2  Is  the  data  protected 
by  a  restrictive  marking  in 
accordance  with  DAR  3- 
507.1(a)? 


3.3 


DAR  3-507.1 


Even  though  all  data  contained  in  the  proposal  is  taken 
with  limited  rights,  data  or  records  not  prohibited  for 
release  under  the  Freedom  of  Information  Act  (and  DoDD 
5400.7),  may  be  made  available  to  the  public  if  requested. 


Figure  3-4.  Special  Taxonomy  of  Data  Rights:  Proposal  Data. 


3.1.1  Is  the  unsolicited 
proposal  sub.nitted  with  a 
legend  restricting  its  use? 


3.1.2  Is  the  legend  proper; 
i.e.,  not  too  restrictive? 


Unsolicited  Proposals 


GOVERNMENT 

LIMITED 

RESTRICTS  USE 

RIGHTS 

DAR  4-913 


NO 


NOTE;  The  government  is 
actually  required  to 

restr ictively  mark  unsoli¬ 
cited  proposal  data,  even 
though  the  submitter  may 
have  failed  to  do  so.  This 
requirement  is  not  extended 
to  solicited  proposals.  See 
block  3.3  of  Figure  3-4. 


See  the  note  that  applies  to 
block  3.3  of  Figure  3-4. 


GOVT  MUST 
RETURN 

PROPOSAL  TO  THE 
SUBMITTER 


DAR  4-913 


Proposal  may  be  resubmitted 
if  proposer  properly  re-marks 
data. 


Figure  3-5.  Special  Taxonomy  of  Data  Rights: 


Unsolicited  Proposal  Data. 


4.1  Are  any  restrictive 
markings  on  the  data? 


4,2  Is  use  of  the  data  re¬ 
stricted  by  a  patent? 


4.3  Is  use  of  the  data  re¬ 
stricted  by  any  copyright? 


4.4  Have  rights  in  data  been 
predetermined  or  otherwise 
the  subject  of  prior  contrac¬ 
tual  agreement? 


4.5  Is  the  data  unpublished 
technical  data  pertaining  to 
items,  components,  or  pro¬ 
cesses  developed  at  private 
expense? 


4.6 


See  Dictionary  for  definition 
of  Unlimited  Rights. 


Figure  3-6.  Special  Taxonomy  of  Data  Rights:  Technical  Data 
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4.1.1  Are  any  restrictive 
markings  authorized  by  the 
contract? 


4.1.2  Can  the  contractor 
prove  that  the  restrictive 
markings  are  appropriate 
under  the  contract? 


4.1.3  Was  the  substantia¬ 
tion  provided  within  60  day." 
of  the  government's  inquiry? 


NOTE;  The  government  can  remove  any  markings  either 
not  authorized  under  the  contract  or  improper  in 
form.  Until  such  restrictive  markings  are  removed, 
however,  the  government  treats  the  data  in  accordance 
with  its  original  markings  until  a  determination  is 
made  by  the  government  as  to  what  markings  are 
appropriate.  When  the  contractor  is  entitled  to  some 
sort  of  restrictive  markings,  but  supplies  the  data 
with  an  overly  restrictive  legend,  the  government  may 
place  a  proper  legend  on  the  data  after  due  process. 
In  this  second  situation,  the  government  only  takes 
rights  in  data  in  accordance  with  the  authorized 
restrictive  markings. 


Figure  3-7.  Special  Taxonon^  of  Data  Rights; 
Restrictive  Markings  &  Data  Rights. 


34 


4.2.1  Is  the  data  associated 
with  a  patent  developed  under 
this  or  any  other  government 
contract? 

4.2.2  Is  the  data  associated 
with  a  patented  invention 
developed  by  a  small  business 
or  non  profit  organization? 


4.2.3  Is  the  data  associated 
with  patents  granted  under: 

1)  Contracts  performed  out¬ 
side  the  U.S.?  2)  Atomic 
energy  contracts?  3)  Con¬ 
tracts  placed  for  NASA? 
4)  Contracts  relating  to 
space?  5)  Personal  services 
contracts? 

4.2.4  Does  the  data  relate 
to  patents  granted  under 
contracts  for  co-sponsored, 
cost  sharing,  or  joint 
venture  research? 


4.2.5  Does  the  data  relate 
to  patented  inventions  devel¬ 
oped  under  government  con¬ 
tracts  which  are  intended  for 
direct  use  by  the  public? 


4.2.6  Is  the  data  associated 
with  a  patent  developed  under 
a  contract  funding  explora¬ 
tion  into  fields  of  direct 
concern  to  the  public  health, 
safety,  or  welfare? 


Figure  3-8  (a).  Special  Taxonomy  of  Data  Rights:  The 
Relationship  of  Patent  Rights  and  Data  Rights. 
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4.2.7  Is  the  data  related  to 
a  patent  developed  under  a 
contract  for  research  in  a 
field  where  the  government 
has  been  the  principal  devel¬ 
oper  and  where  title  to  the 
patent  might  give  the  con¬ 
tractor  a  dominant  position? 

4.2.8  Is  the  data  associated 
with  a  government  contract 
for  the  operation  of  a  gov¬ 
ernment  facility  or  for 
supervision  of  others? 


4.2.9  Is  the  data  associated 
with  a  patent  developed  as  a 
result  of  government  funded 
work  building  upon  existing 
knowledge  to  develop  infor¬ 
mation,  products,  or  pro¬ 
cesses  for  use  by  the 
government  in  a  field  of 
technology  in  which  the 
contractor  has  acquired 
technical  competence? 


4.2.10  Has  the  contractor 
established  a  nongovernmental 
market  position  in  an  area 
directly  related  to  the  above 
field  of  technology? 


4.2.11  Have  more  than  3 
years  elapsed  since  patent 
rights  were  awarded  to  the 
contractor  without  the  patent 
having  been  practically 
applied? 


Figure  3-8(b).  Special  Taxonomy  of  Data  Rights:  The 
Relationship  of  Patent  Rights  and  Data  Rights. 
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The  government  has  the  right  to  make,  use,  and 
sell  the  invention  on  its  behalf  or  to  require 
the  granting  of  a  license  on  terms  that  are 
reasonable  should  the  invention  be  required  for 
public  use  by  regulation,  be  necessary  to 
fulfill  health  or  safety  needs,  or  for  other 
public  purposes  specified  in  the  contract.  The 
government  may  furnish  any  data  related  to  the 
patented  invention  in  question  to  a  contractor 
in  accordance  with  the  above  rights.  However, 
the  contractor  is  not  allowed  to  make,  use,  or 
sell  the  invention  to  or  for  anyone  but  the 
government.  In  this  sense,  the  data  is  fur¬ 
nished  to  the  government  with  limited  rights. 

Note  that  p  'tents  resulting  from  government 
contracts  which  build  upon  fields  of  technology 
in  which  the  contractor  has  an  established 
market  position  and  where  the  end  product  is  to 
be  used  by  the  public  are  not  covered  under  this 
path.  This  situation  may  be  addressed  under 
co-sponsored  research,  4.2.3,  or  under 
exceptions  to  paths  leading  off  of  4.2.4  and 
4.2.5. 


Figure  3-8 (c).  Special  Taxonomy  of  Data  Rights:  The 
Relationship  of  Patent  Rights  and  Data  Rights. 
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4. 2. 1.1  Does  the  government 
authorize  and  consent  to  the 
use  of  any  patented  inven¬ 
tion  in  performance  of  the 
contract? 


4.2.1 

Figure  3-8 (a) 


r4.2.i.i 


1  Patents  granted  on  inven- 

tions  developed  at  private 
expense. 

This  outcome  is  rare  in  that 
authorization  and  consent 

>jjQ  clauses  are  required  in  all 

-  contracts  except  those  where¬ 
in  performance  and  delivery 

DAR  9-102 (c)  occur  outside  the  U.S.  or 

its  possessions. 


4. 2. 2. 2 

DAR  7-103.22 
7-302.21 


CONTRACTOR 
USES  PATENTED 
INVENTION 


RIGHTS  TO 
USE  DATA 
LIMITED 


The  contractor  uses  the  invention  for  the 
benefit  of  the  government  but  is  in  no  way 
authorized  to  make,  sell,  or  use  the  inven¬ 
tion  for  nongovernmental  purposes.  In  this 
sense,  the  rights  to  use  the  data  are 
limited.  Note  also  that  government 
authorization  and  consent  does  not  mean 
that  the  owner  of  the  patent  may  not  be 
compensated  for  its  use.  He  may  not, 
however,  enjoin  the  infringing  contractor 
from  using  his  invention. 


Figure  3-9.  Special  Taxonomy  of  Data  Rights;  Patented 
Inventions  Developed  at  Private  Expense. 
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4.2.3 

Figure  3-8 (a) 


Special  patent  situations 


4. 2. 3.1 

DAR  9-107 (a) (5) 


The  following  special  clauses  apply: 


1) 

contracts 

performed  outside  the  U.S.  - 

9-107.6. 

2) 

atomic  energy  contracts 

-  9-107.7. 

3) 

contracts 

placed  for 

NASA  and  other 

government 

agencies  -  9 

-107.8. 

4) 

contracts 

relating  to  space  -  9-107.9. 

5) 

contracts 

for  personal 

services  -  9-108. 

See  DAR  at  the  referenced  clauses  for 
guidance  relating  to  patent  rights  (and  the 
associated  data  rights)  arising  under  the 
above  circumstances.  They  are  not  explored 
in  depth  here  since  these  situations  are 
exceptions  which  are  outside  the  thrust  of 
this  report. 


Figure  3-10.  Special  Taxonomy  of  Data  Rights:  Special  Contracts 


4.2.4 
DAR  < 


T 


4.2.4 

Figure  3-8 (a) 


.1 

(-107.1  (c) 


RIGHTS  IN 
PATENTS  &  DATA 
ARE  SUBJECT  TO 
NEGOTIATION 


Co-sponsored,  cost  sharing,  or  joint 
venture  research. 


Rights  in  data  are  determined  according  to 
any  agreements  reached  relating  to  patent 
rights.  The  provisions  of  DAR  9-107  are 
not  mandator ily  applicable. 


Figure  3-11.  Special  Taxonomy  of  Data  Rights: 
Patent  Rights  and  Co-sponsored  Work. 
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i 

i 


i 

1 

Under  the  above  sets  of  circumstances,  the 
government  acquires  title  to  any  subject 
invention  and  is  therefore  entitled  to  make 
the  invention  available  to  anyone  for  any 
purpose.  The  government  thus  has  unlimited 
rights  in  the  data  which  describes  the 
invention. 


Figure  3-12.  Special  Taxonomy  of  Data  Rights:  Patented 
Inventions  in  Which  the  Government  May  Take  Title. 
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4. 2. 5. 1.1  Does  the  contract 
contain  one  of  the  following 
patent  rights  clauses? 

1)  DAR  7-302.23  (a) 

2)  DAR  7-302. 23(c) 

3)  DAR  7-302.23 (h) 

4)  DAR  7-302. 23(i) 


4. 2. 5. 1.2  Has  the  con¬ 
tractor  demonstrated  to  the 
satisfaction  of  the  govern¬ 
ment  that:  (1)  greater 

patent  rights  are  necessary 
to  call  forth  private  risk 
capital?  (2)  the  govern¬ 
ment's  contribution  is  small 
in  relation  to  the  contrac¬ 
tor  '  s? 


4. 2. 5. 1.3 
DAR  9-109.6 


NOTE:  The  amount  of  justification  required  to  "satisfy  the 

government"  that  greater  rights  are  appropriate  varies  with  (1) 
the  field  in  which  the  patent  is  granted  and  (2)  the  relation 
of  the  patented  invention  to  the  purpose  of  the  contract. 
Contractors  must  either  conclusively,  convincingly,  or 
adequa tely  establish  that  the  criteria  under  4.2.5. 1.2  above 
apply,  depending  upon  the  interplay  of  (1)  and  (2)  above.  The 
terms  underlined  above  are  not  defined  in  DAR  (ASPR)  .  The 
decision  as  to  the  award  of  greater  -ights  is  made  by  the 
Secretary  or  his  designee. 

Figure  3-13.  Special  Taxonomy  of  Data  Rights: 

Awards  of  Greater  Rights. 
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This  provision  is  somewhat  different  from  the  minimum  rights 
granted  the  government  in  that  the  invention  need  not  be 
required  for  public  use  in  order  for  the  government  to  require 
the  granting  of  a  license.  If  the  contractor  has  indeed  failed 
to  bring  the  invention  to  the  point  of  practical  application  or 
has  not  made  it  available  for  licensing,  he  has  in  fact  lost 
the  principal  or  exclusive  rights  to  the  patent  and  the 
government  may  use  the  data  previously  protected  by  the  patent 
in  any  manner  it  sees  fit.  The  terms  of  the  licenses  must  be 
fair  under  the  circumstances,  however. 


Figure  3-14.  Special  Taxonomy  of  Data  Rights;  March-in  Rights. 
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Go  to  4.3.9 
DAR  7-104.9 (c) (c) 


Go  to  Figure 
3-6,  4.4 


NOTE:  Once  copyrights  are 

established,  rights  in  data 
still  must  be  determined. 


restrictions.  4.3.9 


DAR  7-104.9 (c) (e) 


Figure  3-15.  Special  Taxonomy  of  Data  Rights:  The 
Relationship  Between  Data  Rights  and  Copyrights. 
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UNLIMITED 
RIGHTS  IN 
DATA 


Figure  3-6 
4.5 


Unpublished  technical  data 
developed  at  private  expense 


4.5.1  Did  the  subject  data 
result  from  experimental  or 
R&D  work  specified  as  an 
element  of  performance  in 
this  or  any  other  govern¬ 
ment  contract? 


4.5.2  Does  the  technical 
data  constitute  corrections 
or  changes  to  government 
furnished  data? 


4. 5. 1.1 

DAR  7-104.9 (a) (b) 


4. 5. 2.1 

DAR  7-104.9 (a) (b) 


NO 


4. 5. 3.1 

DAR  7-104.9  (a) (b) 


4. 5. 4.1 

DAR  7-104.9 (a) (b) 


Figure  3-17.  Special  Taxonomy  of  Data  Rights: 
Unpublished  Data  Developed  Privately. 


DAB 

9-600 (c) 


DAR 

7-2003.76 


See  Dictionary  for  the  definition  of  the  minimum 
rights  which  constitute  restricted  rights. 
Greater  rights  may  be  acquired  through  negotia¬ 
tion.  If  computer  software  developed  at  private 
expense  is  modifed  or  enhanced  in  fulfilling  the. 
requirements  of  a  government  contract,  only  that 
portion  of  the  original  product  which  is  identi¬ 
fiable  is  afforded  the  protection  of  restricted 
rights. 


Figure  3-18.  Special  Taxonomy  of  Data  Rights:  Software  Data. 


5.3.3 

DAR  9-606 (b) 


NOTE;  The  government  will  henceforth  observe  the 
restrictive  legend  but  is  released  from  all  liability 
for  any  use,  duplication,  or  disclosure  of  the 
computer  software.  See  5.5,  Figure  3-24,  for  more  on 
restricted  rights. 


Figure  3-19.  Special  Taxonomy 
Markings  on  Software 


of  Data  Rights: 
Data 


i 

i 

1 
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See  5.5,  Figure  3-24,  for  further  clarification  of 
restricted  rights.  Until  the  60  days  expire,  or  the 
contractor  responds,  the  government  must  use  the  data 
in  accordance  with  its  markings.  Besides  being 
unauthorized,  restrictive  legends  may  also  be  in  a 
form  not  specified  by  the  contract.  If  a  restrictive 
marking  is  authorized,  the  government  may  only  remove 
the  overly  restrictive  legend  and  replace  it  with  a 
proper  one.  In  this  case,  the  data  is  still  taken 
with  restrictive  rights.  Contractors  must  be 
notified  in  writing  when  restrictive  markings  are 
altered. 


Figure  3-20.  Special  Taxonomy  of  Data  Rights: 
Overly  Restrictive  Markings  on  Software. 


iH 
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Such  data  is  protected  only  under  the  provisions  of 
the  Freedom  of  Information  Act.  There  is  no  section 
in  DAR  (ASPR)  which  spells  out  the  rights  in  this  type 
of  data  to  the  degree  that  rights  in  technical  and/or 
software  are  addressed.  There  exists  some  potential 
for  confusion  in  that  6.2  requires  the  existence  of  an 
"understanding"  and  the  existence  of  "customary 
procedures."  The  potential  for  misunderstanding  here 
is  great. 


Figure  3-21.  Special  Taxonomy  of  Data  Rights: 
Financial  &  Admin istrative/^anagement  Data. 
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4. 


DATA  AND  DATA  RIGHTS  OBJECTIVES,  POLICIES,  AND  PROCEDURES 


The  objectives,  policies,  and  procedures  supportive  of  the  data  and  data 
rights  program  within  the  Department  of  Defense  are  on  one  hand  simple  and 
straightforward  and  on  the  other,  complex  and  subject  to  internal  organiza¬ 
tional  differences  of  opinion.  There  exist,  in  Department  of  Defense 
Instruction  (DODI)  5010.12  of  December  5,  1968,  the  formal  policies  concerning 
the  management  of  technical  data.  The  objective  of  the  Department  of  Defense 
(DoD)  data  policy  as  stated  in  DODi  5010.12  is: 


".  ,  .to  assure  optimum  effectiveness  and  economy  in 
the  support  of  systems  and  equipment  within  the 
Defense  establishment." 

In  order  to  accomplish  this  objective,  data  requirements  must  be 
determined,  data  acquired,  and  ultimately  utilized.  DODI  5010.12  lists  ten 
actions,  from  planning  data  requirements  concurrently  with  system  planning  to 
stressing  uniformity  in  the  data  requirements  themselves,  which  serve  to 
achieve  this  goal.  The  balance  of  the  instruction  deals  with  policy  and 
procedures,  responsibilities,  data  selection  criteria,  and  the  mechanics  of 
completing  certain  data  related  forms.  This  twelve  (12)  year  old  instruction 
is  still  effective  and  represents  the  official  Department  of  Defense  policy  on 
the  management  of  technical  data. 

4.1  History  of  Data  Rights  Policy.  In  addressing  the  history  of  data  and 
data  rights  policy  in  the  Department  of  Defense,  it  is  important  to  remember 
that  the  basic  policy  has  undergone  little  change,  but  the  implementation  of 
this  policy  has  been  subjected  to  various  interpretations.  It  is  often  easy 
to  view  a  subject  such  as  data  and  data  rights  as  a  narrow  field  that  may  be 
analyzed  strictly  within  the  context  of  the  larger  system,  in  this  case  the 
acquisition  process.  The  emergence  of  the  space  program  with  subsequent  high 
technology  computer  systems  from  the  technical  side,  and  the  Viet  Nam  conflict 


Figure  4-1 

HISTORICAL  MILESTONES  IN  THE  DEVELOPMENT  OF  DOD 
DATA  MANAGEMENT  AND  DATA  RIGHTS  POLICY 


5000.32M  (DRAFT) 
DODD  4120.21 
PERRY  MEMO 
U.  P.  sMdraft) 


with  associated  procurements  from  the  system  use  side  contributed  to  three 
distinct  phases  in  the  data  and  data  rights  arena. 


4.1.1  Rights  in  Technical  Data.  From  1957,  the  beginning  of  the  space 
programs,  to  1964,  the  primary  policy  of  the  Department  of  Defense  was  to  take 
virtually  unlimited  rights  in  all  technical  data  received.  On  the  contractor 
side,  however,  the  contractor  was  permitted  by  the  1958  ASPR  Clause  9-203.4  to 
withhold  data  considered  as  proprietary.  This  unilateral  withholding  of 
information  resulted  in  technical  data  being  received  with  major  omissions. 
The  basis  for  such  omissions  was  the  1958  revision  of  section  (h)  of  ASPR 
9-203.4,  which  for  RfiD  contracts  stated: 


"(h)  Data  need  not  be  furnished  for  standard 
commercial  items  or  services  which  are  normally  or 
have  been  sold  or  offered  to  the  public  commerically 
by  any  supplier  and  which  are  incorporated  as 
con^jonent  parts  in  or  to  be  used  with  the  product  or 
process  being  developed  if  in  lieu  thereof  identifi¬ 
cation  of  source  and  characteristics  (including 
performance  specifications,  when  necessary)  sufficient 
to  enable  the  Government  to  procure  the  part  or  an 
adequate  substitute  are  furnished;  and  further, 
proprietary  data  need  not  be  furnished  for  other  items 
which  were  developed  at  private  expense  and  previously 
sold  or  offered  for  sale,  including  minor  modifica¬ 
tions  thereof,  which  are  incorporated  as  component 
part  in  or  to  be  used  with  the  product  or  process 
being  developed  if  in  lieu  thereof  the  Contractor 
shall  identify  such  other  items  and  that  "proprietary 
data"  pertaining  thereto  which  is  necessary  to  enable 
reproduction  or  manufacture  of  the  item  or  performance 
of  the  process.  For  the  purpose  of  this  clause 
"proprietary  data"  means  data  providing  information 
concerning  the  details  of  a  contractor's  secrets  of 
manufacture,  such  as  may  be  contained  in  but  not 
limited  to  its  manufacturing  methods  or  processes, 
treatment  and  chemical  composition  of  materials,  plant 
layout  and  tooling,  to  the  extent  that  such  informa¬ 
tion  is  not  disclosed  by  inspection  or  analysis  of  the 
product  itst ' t  and  to  the  extent  that  the  contractor 
has  protected  such  information  from  unrestricted  use 
by  others." 


This  clause  was  the  basis  of  the  period  that  has  been  referred  to  as  the 
'proprietary"  period  in  the  acquisition  of  data  rights.  When  data  was 


delivered  with  the  so-called  "holes"  that  resulted  from  the  withholding  of 
contractor  declared  proprietary  (or  trade  secret)  data,  the  burden  of  proof 
was  on  the  government  to  show  that  the  missing  data  was  in  fact  not 
proprietary.  During  the  period  from  1958  to  1964  there  were  numerous  atten5>ts 
to  make  headway  into  solving  the  problem  of  rights  in  technical  data.  In  1960 
a  congressional  subcommittee  conducted  hearings  on  proprietary  rights  and 
data.  These  hearings  were  conducted  before  a  subcommittee  of  the  House  Select 
Committee  on  Small  Business  and  further  reflected  the  problems  being 
experienced  by  both  government  and  business.  1/  Additional  discussicxis  of  the 
early  Department  of  Defense  data  rights  policy  can  be  found  in  portions  of  the 
Government  Contracts  Monograph  No.  10,  compiled  by  the  George  Washington 
University.  2/ 

In  early  1964  there  were  two  actions  that  began  the  change  from  the 
proprietary  concept  of  data  rights  to  the  public/private  expense  concept. 
First,  Defense  Procurement  Circular  No.  6  sets  forth  a  new  data  policy,  and 
second,  the  first  issue  of  DoD  Instruction  5010.12  concerning  the  management 
of  technical  data.  This  instruction  was  the  first  of  three  versions  (1964, 
1965,  1968),  the  latest  (1968)  of  which  is  still  effective  and  forms  the  basis 
for  technical  data  management  within  the  Department  of  Defense. 

The  concept  of  LIMITED  and  UNLIMITED  rights  in  technical  data  was 
promulgated  in  the  February  1965  "Rights  in  Technical  Data  Clause."  In  the 
case  of  UNLIMITED  rights  there  is  virtually  no  restriction  placed  on  the  use 
of  data  obtained  under  the  provision.  In  the  case  of  LIMITED  rights, 
Paragraph  (a)(2)  of  the  "Rights  in  Technical  Data  (Feb.  1965)"  ASPR  clause 
defines  limited  rights  as  follows: 

"Limited  Rights  means  rights  to  use,  duplicate  and 
disclose  technical  data  in  whole  or  in  part,  by  or  for 
the  Government  with  the  express  limitation  that  such 
data  may  not  be  released  outside  the  Government,  used, 
duplicated  or  disclosed  in  whole  or  in  part,  for 
manufacture  or  procurement  except  for:  (1)  emergency 
repair  or  overhaul  work  by  or  for  the  Government  where 
the  item  or  process  concerned  is  not  otherwise 
reasonably  available  to  enable  timely  performance  of 
the  work;  and  (2)  release  to  a  foreign  government  as 
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the  interests  of  the  United  States  may  require; 
provided,  in  either  case,  that  the  release  of  such 
data  shall  be  subject  to  the  limitations  of  this 
paragraph. " 


4.1.2  Rights  in  Software  Data.  The  current  basic  DAR(ASPR)  clause 
dealing  with  rights  in  technical  data  is  dated  March  1979,  and  has  been 
expanded  to  include  computer  software.  DAR  (ASPR)  defines  software  data  in  a 
manner^ that  is  unique  to  DoD.  Whereas  other  acquisition  regulations  include 
software  documentation  within  the  definition  of  software  data,  DAR  (ASPR) 
excludes  it,  choosing  instead  to  address  rights  in  software  documentation  data 
under  technical  data.  Thus,  insofar  as  DAR  (ASPR)  is  concerned,  software  data 
is  restricted  to  recorded  information,  either  in  the  form  of  computer  programs 
or  con^uter  data  bases,  in  a  format  capable  of  being  read  by  a  machine.  In 
addition,*  the  government's  rights  in  software  data  are  different  than  those 
associated  with  technical  data.  Vftiereas  technical  data  are  taken  with  limited 
or  unlimited  r“ights,  software  data  are  acquired  with  either  restricted  rights 
or  unlimited  rights.  Thus,  restricted  rights  apply  only  to  software  data  and 
include,  as  a  minimum  (according  to  the  DAR  (ASPR)  definition  of  restricted 
rights,  9-60'l(j)),  the  right  to: 

(1)  use  computer  software  with  the  computer  for  which  or  with 
which  it  was  acquired,  including  use  at  any  Government 
installation  to  which  the  computer  may  be  transferred  by  the 
Government; 

(2)  use  computer  software  with  a  backup  computer  if  the  computer 
for  which  or  with  which  it  was  acquired  is  inoperative; 

(3)  copy  computer  programs  for  safekeeping  (archives)  or  backup 
purposes;  and 

(4)  modify  computer  software,  or  combine  it  with  other  software, 
subject  to  the  provision  that  those  portions  of  the  deriva¬ 
tive  software  incorporating  restricted  rights  software  are 
subject  to  .the  same  restricted  rights. 

Additional  flexibility  is  available  to  the  program  office  in  that  other 
specific  rights  may  be  made  part  of  the  contract  so  long  as  they  do  not  dilute 
the  government's  minimum  rights. 
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As  with  technical  data,  the  determination  of  rights  in  software  is  based 
upon  the  notion  of  who  paid  for  its  development.  Computer  software  developed 
at  private  expense  is  acquired  with  restricted  rights,  unless  the  contract 
provides  otherwise.  When  software  is  acquired  with  restricted  rights,  the 
associated  software  documentation  is  acquired  with  limited  rights  and  can  not 
be  used  for  preparing  the  same  or  similar  software.  According  to  DAR(ASPR) 
9-602,  the  government  takes  unlimited  rights  in: 


1)  computer  software  resulting  directly  from  or  generated  as 

part  of  the  performance  of  experimental,  developmental,  or 

research  work  specified  as  an  element  of  performance  in  a 

Government  contract  or  subcontract; 

2)  computer  software  required  to  be  originated  or  developed 

under  a  Government  contract,  or  generated  as  a  necessary  part 
of  performing  a  contract; 

3)  computer  data  bases,  prepared  under  a  Government  contract, 

consisting  of  (i)  information  supplied  by  the  Government, 
(ii)  information  in  which  the  Government  has  unlimited 
rights,  or  (iii)  information  which  is  in  the  public  domain; 

4)  computer  software  prepared  or  required  to  be  delivered  under 

this  or  any  other  Government  contract  or  subcontract  and 
constituting  corrections  or  changes  to  Government-furnished 
software;  or 

5)  computer  software  which  is  in  the  public  domain  or  has  been 

or  is  normally  furnished  by  the  contractor  or  subcontractor 
without  restriction. 


Most  owners  of  software  have  sought  to  protect  their  rights  as  a  trade 
secret  in  the  same  way  that  technical  data  not  covered  by  a  patent  can  be 
protected  if  it  is  not  made  available  to  the  public  without  restriction  and  if 
precautions  are  taken  to  ensure  its  confidentiality.  With  regard  to  attendant 
software  documentation,  the  contractor  may  seek  to  protect  it  under  the 
provisions  of  trade  secrecy  (like  the  software  itself)  or  as  a  copyrighted 
work.  Some  owners  of  software  seek  to  protect  their  programs  and  data  bases 
under  both  trade  secrecy  and  copyright  provisions.  For  example,  the  computer 
software  and  software  documentation  may  be  affixed  with  both  a  copyright 
notification  and  a  legend  which  restricts  disclosure  of  the  data  (the 
restrictions  then  normally  enumerated  in  the  contract).  DAR  (ASPR)  further 
muddies  the  situation  by  drawing  a  distinction  between  computer  software  and 


56 


computer  software  documentation  that  is  not  found  in  the  procurement 
regulations  of  other  government  agencies  which  acquire  software,  nor  in  the 
final  draft  of  the  Federal  Acquisition  Regulation  (FAR) .  Computer  software 
documentation  is  acquired  under  the  provisions  of  rights  in  technical  data 
(limited/unlimited)  because  DAR  (ASPR)  includes  it  within  the  definition  of 
technical  data.  Computer  programs  and  computer  data  bases  (i.e.,  computer 
software)  are  acquired  under  somewhat  different  provisions  with  either 

restricted  or  unlimited  rights.  The  differentiation  between  software  and 

software  documentation,  in  conjunction  with  the  fact  that  DAR  (ASPR)  does  not 
consider  a  copyright  notice  to  be  a  restricive  marking,  may  lead  contractors 
to  believe  it  is  necessary  as  well  as  possible  to  doubly  protect  their 
software  and  its  documentation.  For  example,  while  it  is  not  yet  established 
conclusively  whether  or  not  computer  software  is  copyrightable,  even  though 
the  Copyright  Office  does  register  it,  there  is  no  question  that  software 
documentation  is.  However,  if  the  owner  of  the  software  documentation  elects 
to  affix  a  copyright  label  which,  among  other  things,  must  include  the  date  of 
first  publication,  then  to  claim  further  protection  under  the  common  law  of 
trade  secrecy  creates  a  logical  dilemma  since  the  publication  of  the 

documentation  renders  the  software  and  its  documentation  no  longer  a  secret. 
In  many  cases,  however,  the  contractor  may  claim  that  the  software  and  its 

documentation  is  submitted  as  an  unpublished,  as  opposed  to  a  published, 
work.  If  the  copyright  notice  is  still  affixed,  this  creates  another  logical 
inconsistency  since  the  copyright  notice  must  include  the  date  of  first 
publication;  clearly  an  unpublished  work  cannot  have  a  date  of  first 
publication. 

The  law  with  respect  to  the  patentability  of  software  is  still  incon¬ 
clusive.  Whereas  the  Copyright  Office  has  registered  computer  programs  since 
1964,  the  Patent  Office  has  steadfastly  denied  patent  applications  on 
software.  However,  the  Court  of  Customs  and  Patent  Appeals  has  been  more 
receptive  in  granting  such  patents.  Thus,  patent  protection  may  indeed  be 
available  for  innovative  computer  processes  and  may  be  very  well  suited  to  the 
protection  of  computer  programs  in  the  form  of  firmware.  Therefore,  as  with 
innovative  items,  components,  and  processs  of  manufacture,  computer  software 
developed  under  a  government  contract  may  also  be  the  subject  of  a  patent 
application.  Though  pertinent,  the  acquisition  of  rights  in  patents  is  not 
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discussed  at  this  point,  but  rather  in  Section  4.1.4.  The  important  thing  to 
remember  is  that  through  the  Authorization  and  Consent  clauses  contained  in 
the  contract  and  under  28  CISC  1498,  the  owner  of  a  patent  covering  software 
cannot  enjoin  performance  of  a  government  contract  utilizing  that  software 
because  of  a  claim  of  patent  infringement. 

4.1.3  Rights  in  Financial  and  Administrative/Management  Data.  Section  9 
of  DAR  and  the  basic  Rights  in  Data  and  Computer  Software  clause  (7-104. 9 (a)) 
excludes  financial  data  and  administrative/management  data  from  their 
provisions.  Bowever,  like  technical  data,  the  disclosure  of  financial  data 
and/or  administrative/management  data  may  cause  serious  competitive  harm  to 
the  contractor.  DAR  (ASPR)  itself  does  not  specifically  enumerate  the  rights 
and  respexisibilities  acquired  by  the  government  with  respect  to  the  disclosure 
of  financial  or  administrative/management  data  acquired  under  contract. 
Instead,  the  protection  afforded  to  this  data  is  found  in  the  provisions  of 
the  Freedom  of  Information  Act.  DODD  5400.7  (24  March  1980)  establishes  the 
policies  and  procedures  relating  to  the  DoD  Freedom  of  Information  Act  (FOIA) 
Program.  However,  DAR  (ASPR)  3-507.1  does  discuss  rights  which  attach  to 
financial  and  administrative/management  data  contained  in  proposals  (see 
Section  5.3.6) . 


DODD  5400.7  goes  on  to  state; 

"Records  within  the  exemption  must  contain  trade  secrets  or 
commercial  or  financial  records,  the  disclosure  of  which  is 
likely  to  cause  substantial  harm  to  the  competitive  position 
of  the  source  providing  the  information;  impair  the  Govern¬ 
ment's  ability  to  obtain  necessary  information  in  the  future; 
or  impair  some  other  legitimate  Government  interest. 
Examples  include  records  which  contain: 

a.  Commercial  or  financial  information  received  in 
confidence  in  connection  with  loans,  bids,  contracts,  or 
proposals,  as  well  as  other  information  received  in 
confidence  or  privileged,  such  as  trade  secrets,  inventions 
and  discoveries,  or  other  proprietary  data. 

b.  Statistical  data  and  commercial  or  financial  information 
concerning  contract  performance,  income,  profits,  losses,  and 
expenditures,  if  offered  and  received  in  confidence  from  a 
contractor  or  potential  contractor. 
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c.  Personal  statements  given  in  the  course  of  inspections, 
investigations,  or  audits,  where  such  statements  are  received 
in  confidence  from  the  individual  and  retained  in  confidence 
because  they  reveal  trade  secrets  of  commercial  or  financial 
information  normally  considered  confidential  or  privileged. 

d.  Financial  data  provided  in  confidence  by  private 
en5)loyers  in  connection  with  locality  wage  surveys  that  are 
used  to  fix  and  adjust  pay  schedules  applicable  to  prevailing 
rate  employees  within  the  Department  of  Defense." 

It  should  be  noted,  however,  that  unclassified  financial  and  adminis¬ 
trative/management  data  (and  perhaps  even  technical  data,  for  that  matter) 

which  does  indeed  come  under  Exemption  4  of  the  Freedom  of  Information  Act  may 
still  be  released  to  the  public  if  the  proper  authorities  determine  that  such 
a  release  will  not  cause  substantial  harm  to  the  competitive  position  of  the 
source,  will  not  impair  the  ability  of  the  government  to  acquire  such 

information  in  he  future,  or  will  not  impair  any  other  legitimate  government 
purpose. 

One  of  the  reasons  that  contractors  are  reluctant  to  submit  limited  rights 
technical  data  to  the  government  is  that  the  provisions  of  the  Freedom  of 
Information  Act  (FOIA)  may  make  possible,  or  indeed  may  even  require,  the 

release  of  such  data,  if  unclassified.  The  circumstances  under  which  such 
data  may  be  released  are  the  same  as  those  presented  above  dealing  with  the 
FOIA  and  business  sensitive  nontechnical  data.  The  key  requirement  of  the  law 
is  to  make  "records"  available  to  the  public.  Though  DAR(ASPR)  and  DODD 
5400.7  exclude  technical  data  from  the  definition  of  the  term  "record",  some 
contractors  do  not  believe  this  exclusion  would  hold  up  in  court  if  it  were 
tested.  These  contractors  can  envision  a  scenario  in  which  the  disclosure  of 
technical  data  that  DoD  has  accepted  with  a  limited  rights  legend  could  be 
required. 

4.1.4  Rights  in  Patents.  Until  December  of  1980,  DAR(ASPR)  regulations 
with  respect  to  rights  in  patents  developed  under  government  contracts 
interpreted  and  implemented  presidential  policy  memoranda,  initially  that  of 
President  Kennedy  in  1963  and  subsequently  that  of  President  Nixon  in  1971 

(which  made  minor  revisions  to  President  Kennedy's  executive  order).  Rather 


than  enact  any  truly  consistent  legislation/  Congress  spoke  its  mind  on  patent 
rights  to  be  acquired  by  the  government  in  piecemeal  fashion.  The  presi¬ 
dential  memoranda,  DAR  (ASPR) ,  and  congressional  legislation  all  promoted  a 
policy  whereby  the  government  took  either  title  to  the  patented  inventibn  or 
acquired  a  paid  up  nonexclusive  license.  For  example,  DAR  (ASPR)  provided 
that  the  government  took  title  to  all  patented  inventions  developed  with 
government  assistance  unless: 

1)  the  work  called  for  by  the  contract  was  in  a  field  of 
technology  in  which  the  contractor  has  acquired  technical 
expertise. 

2)  the  purpose  of  the  contract  is  to  develop  information, 
products,  processes,  or  methods  for  i  e  by  the  government. 

3)  the  contractor  has  an  established  nongovernmental  commercial 
position  in  the  field  of  technology  in  question. 


In  cases  where  any  combination  of  the  following  circumstances  apply;  i.e., 
when  a  patented  invention  is  developed  under  a  contract  where: 


1)  a  principal  purpose  of  the  contract  is  to  create,  develop,  or 
improve  products,  processes,  or  methods  which  are  intended 
for  commercial  use  (or  which  are  otherwise  intended  to  be 
made  available  for  use)  by  the  general  public  at  home  or 
abroad,  or  which  will  be  required  for  such  use  by  govern¬ 
mental  regulations;  or 

2)  a  principal  purpose  of  the  contract  is  for  exploration  into 
fields  which  directly  concern  the  public  health,  public 
safety,  or  public  welfare;  or 

3)  the  contract  is  in  a  field  of  science  or  technology  in  which 
there  has  been  little  significant  experience  outside  of  work 
funded  by  the  Government,  or  where  the  Government  has  been 
the  principal  developer  of  the  field,  and  the  retention  of 
exclusive  rights  at  the  time  of  contracting  might  confer  on 
the  contractor  a  preferred  or  dominant  position;  or 

4)  the  services  of  the  contractor  are: 

a)  for  the  operation  of  a  Government-owned  research  or 
production  facility;  or 

b)  for  coordinating  and  directing  the  work  of  others, 

the  government's  policy  is  to  take  title  to  the  patented  invention  (DAR(ASPR) 
9-107.2)  except  in  the  case  where  exceptiwial  circumstances  exist;  e.g.,  where 
the  public's  interest  is  best  served  by  awarding  title  to  the  contractor.  One 


of  the  primary  public  interests  is  the  commercial  appplication  of  useful 
inventions.  To  this  end,  the  government  may  indeed  award  title  to  the 

contractor  if  such  title  is  necessary  to  encourage  the  investment  which  is 
required  to  bring  the  invention  to  the  point  of  practical  application. 

In  recognition  of  the  public  interest  in  commercialization  of  useful 
inventions,  the  policy  of  the  government  with  respect  to  rights  in  patents 
granted  for  inventions  made  with  federal  assistance  changed  rather 
dramatically  in  December  1980.  One  of  the  important  objectives  of  the 

government  has  been  to  promote  the  utilization,  commercialization,  and  public 
availability  of  inventions  arising  from  government  contracts.  Though  the 
notion  that  the  public  should  own  what  it  has  paid  to  develop  is  sound 
conceptually,  in  practical  terms  the  government’s  policy  of  taking  title  to 
inventions  made  during  the  course  of  a  government  contract  has  not  served  to 
further  commercial  application  of  useful  technology.  As  a  result.  Congress 
passed  and  President  Carter  signed  into  law  Public  Law  96-517  in  December 
1980.  Under  the  provisions  of  this  law,  small  business  firms  and  nonprofit 
organizations  may  elect  to  retain  title  to  any  patented  inventions  resulting 
from  government  funded  work  unless; 

1)  the  contract  is  for  the  operation  of  a  Government-owned 
research  or  production  facility, 

2)  exceptional  circumstances  exist  where  the  public  interest  is 
best  served  and  the  objectives  of  Public  Law  96-517  are  best 
realized  through  a  government  retention  of  title,  or 

3)  the  proper  authority  determines  that  government  title  to  the 
invention  is  necessary  to  protect  security  activities. 

Under  the  new  law,  the  government  still  acquires  a  paid  up,  irrevocable 

license  to  practice  or  to  have  the  patented  invention  practiced  and  to  file 

patent  applications  in  countries  in  which  the  contractor  has  not  applied  for  a 
patent.  In  addition,  the  contractor  must  make  his  election  within  a 

reasonable  amount  of  time  after  disclosure  of  the  invention  to  the  govern¬ 
ment.  If  the  small  business  or  nonprofit  concern  does  elect  to  retain  title, 
the  government  may  require  periodic  reports  on  the  utilization  of  the  patented 
invention,  just  as  in  the  current  DAR  (ASPR)  provisions.  The  government  also 
retains  the  right  to  require  the  granting  of  licenses  to  responsible 
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applicants  if  the  contractor  who  elects  to  retain  title  does  not  satisfac¬ 
torily  bring  the  patented  invention  to  commercial  application  or  otherwise 
fails  to  satisfy  the  responsibilities  under  which  title  was  granted.  Included 
in  the  Act  is  provision  which  states  that  the  Act  takes  precedence  over  all 
the  provisions  of  previously  passed  legislation  which,  in  a  piecemeal  fashion, 
governed  the  disposition  of  patent  rights  in  inventions  made  by  small  business 
firms  and  nonprofit  concerns  under  government  contract. 

4.1.5  Contract  Disputes  Involving  Rights  in  Data.  In  reviewing  the  93 

decisions  of  the  Comptroller  General  dealing  with  data  and  data  rights,  95% 

(88  of  93)  were  decided  in  favor  of  the  Government.  Discussions  with 
individuals  engaged  in  contract  law  confirmed  that  there  is  virtually  no 
support  of  contractor  protests  in  the  field  of  data  rights. 

Though  many  appeals  were  denied  based  on  untimely  protest,  most  decisions 
went  beyond  this  finding  and  reaffirmed  the  appropriate  DAR  (ASPR)  regulation 

in  favor  of  the  government.  Some  areas  reaffirmed  will  be  discussed  in  the 

following  paragraphs. 

For  example,  all  unsolicited  proposals  should  be  treated  as  though  they 
contain  legally  protectable  trade  secrets.  A  decision  of  the  Comptroller 
General  of  the  U.S.  (DCGUS)  number  B-143711,  Dec.  22,  1960,  is  an  example  of 
the  improper  use  of  proprietary  data  in  a  solicitation  that  resulted  in 
cancellation  of  an  invitation  for  bids.  A  quote  from  DCGUS  number  B-192414, 
October  17,  1978,  states,  "Proprietary  contents  of  an  unsolicited  offer  for 
RSD  effort  may  not  be  used  as  a  basis  for  solicitation  or  negotiations  with 
other  firms  unless  the  unsolicited  offeror  consents." 

Two  important  issues  regarding  possible  delay  of  a  procurement  were 
brought  out  in  DCGUS  B-191466,  November  8,  1978.  These  are  quoted  here:  "The 
fact  that  litigation  is  pending  between  two  nongovernmental  litigants  afforts 
no  basis  for  protest."  In  addition,  "Regarding  rights  to  proprietary 
information,  we  have  stated  that  we  are  not  in  a  position  to  adjudicate  a 
dispute  between  private  parties  concerning  their  respective  rights  in  data  and 
until  those  rights  are  established  in  a  proper  forum  we  will  not  disturb  an 
ongoing  procurement." 
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There  are  also  cases  wherein  disputes  regarding  data  rights  were  not  of 
primary  importance  but  where  resulting  decisions  were  of  significant 
interest.  For  example,  DCX3US  B-189361,  March  31,  1978,  states  that  the 
payment  of  royalties  is  not  the  same  as  buying  the  data  rights.  Numerous 
decisions  also  upheld  the  position  that  proprietary  data  that  is  not  marked 
(or  is  not  reported  within  six  months  of  delivery  as  limited  rights  data 
inadvertently  unmarked)  conveys  unlimited  rights  to  the  government.  Reverse 
engineering  is  permitted  according  to  DCGUS  B-177115,  May  14,  1978. 

The  Armed  Services  Board  of  Contract  Appeals  were  basically  appeals  of 
decisions  by  contracting  officers.  Samples  of  findings  not  clearly  addressed 
by  DAR(ASPR)  or  covered  by  the  DCGUS  follow.  For  example,  the  protest  of  a 
patent  infringement  must  be  by  the  patent  holder.  Additionally,  where  the 
government  already  has  rights,  the  government  does  not  have  to  pay  for  rights 
again.  Also,  patent  notices  may  be  denied  on  drawings  where  the  government 
has  unlimited  rights  (see  ASBCA  #16516,  October  29,  1975). 

Some  other  interesting  situations  arise  that  resulted  in  protests.  Even 
though  several  protests  raised  the  possibility  of  patent  infringement  as  a 
basis  to  deny  a  proposal,  GAO  will  not  accept  this.  There  is  good  reason,  for 
it  is  expected  that  the  proposer  will  make  just  royalty  payments  or  will 
indemnify  the  government,  or  otherwise  handle  the  situation  respcxisibly. 
Also,  only  the  Contracting  Office's  technical  people  can  decide  the  competence 
of  a  bidder,  not  the  GAO. 

Only  one  reference  to  the  Freedom  of  Information  Act  was  found.  According 
to  DCGUS  #  B-191346,  March  20,  1979,  which  cites  Fairness  of  GAO  Bid  Protest 
Procedures  4CFR  part  20,  1978,  there  is  no  remedy  for  an  unsuccessful  FOI  Act 
request  to  an  agency. 

A  few  simple  themes  recurred.  There  is  a  royalty  free  use  of  a  patent  to 
the  government  if  the  process  is  not  reduced  to  practice  prior  to  performance 
of  a  government  contract.  Without  an  order  for  deferred  data,  even  though 
delivered,  the  government  will  not  be  required  to  pay  for  it.  According  to 
ASBCA  #  14147,  October  23,  1970,  proprietary  data  ordered  or  requested  by  the 
government  that  is  not  covered  by  a  contract  must  be  paid  for  separately. 


The  question  of  who  paid  for  the  data  has  become  a  major  test  of  whether 
data  is  proprietary.  This  conclusion  based  on  decisions  like  the  following 
from  22  COMP  Gen  312,  315  (1972)  or  DCGUS  B-191007,  June  13,  1978. 


"  'Where  there  is  a  mix  of  private  and  government 
funds,  the  developed  item  cannot  be  said  to  have 
been  developed  at  private  expense.  The  rights 
will  not  be  allocated  on  an  investment  percentage 
basis.  The  government  will  get  100  percent 
unlimited  rights,  except  for  individual 
components  which  were  developed  completely  at 
private  expense.  Thus,  if  a  firm  has  partially 
developed  an  item,  it  must  decide  whether  it 
wants  to  sell  all  the  rights  to  the  government  in 
return  for  government  funds  for  completion  or 
whether  it  wants  to  complete  the  item  at  its  own 
expense  and  protect  its  proprietary  data.  On  the 
other  hand,  if  the  government  finances  merely  an 
improvement  to  a  privately  developed  item,  the 
government  would  get  unlimited  rights  in  the 
improvement  or  modification  but  only  limited 
rights  in  the  basic  item.  Hinricks,  Proprietary 
Data  and  Trade  Secrets  under  Department  of 
Defense  Contracts,  36  Mil.  L.R.  61,  76.'  " 


One  decision  found  in  the  Federal  Supplement  related  to  the  removal  of 
restrictive  markings  by  the  government.  In  the  case  of  International 
Engineering  Co.  v.  Richardson,  Federal  Supplement  Vol.  367,  p.  640,  October 
24,  1973,  decisions  to  strike  restrictive  legends  must  conform  to  DAR  (ASPR) 
7-104. 9{d).  The  contracting  officer  must  substantiate  denial  of  restrictive 
legends  on  proprietary  data.  In  addition,  due  process  requirements  of  the  DAR 
(ASPR)  demand  at  the  least  that  the  contracting  officer  independently  review 
any  staff  opinion  he  adopts,  and  that  he  have  a  factual  basis  for  his 
subjective  decisions. 


i 

r 


".  .  .  it  is  important  to  note  that  ASPR-7-104 (d) 
is  seriously  lacking  in  adequate  standards  for 
striking  a  restrictive  legend  and  in  adequate 
procedures  including  notice  of  specific  objec¬ 
tions  by  the  contracting  officer,  opportunity  to 
present  evidence  and  to  cross-examine  adverse 
witness.  In  addition  the  regulation  does  not 
provide  for  administrative  findings  and  con¬ 
clusions  on  the  record  made  before  the 
contracting  officer." 
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4.2  History  of  Data  Management  Policies  and  Procedures.  The  top  level 
objectives  of  the  DoD  and  Departmental  data  management  programs  are  to  (1) 
prevent  the  establishment  of  unauthorized  or  duplicative  information 
requirements  and  to  (2)  assure  optimum  effectiveness  and  economy  in  the  flow 
of  information  within,  from,  and  to  the  DoD.  To  these  ends,  some  of  the 
recurring  policy  aspects  of  DoD  and  Departmental  instructions,  directives,  and 
memos  relating  to  data  management  are  as  follows: 

1.  To  ensure  economy  and  consistency,  contract  data  requirements 
will  be  selected  from  an  approved  list  (as  of  this  date,  the 
AMSDL) . 

2.  Delivery,  and  even  ordering,  of  data  will  be  deferred  until 
such  time  as  it  is  needed. 

3.  All  contract  data  requirements  will  be  listed  in  one  place  in 
the  contract  (the  CDRL,  Form  DD  1423) . 

4.  Each  RFP  is  required  to  include  data  requirements. 

5.  Data  will  be  acquired  in  the  contractor's  format  to  the 
maximum  possible  extent. 

6.  Data  will  be  ordered  on  a  cost/benefit  basis  (one  of  the 
costs  being  that  of  not  having  the  data) . 

7.  Data  requirements  planning  will  run  concurrently  with  systems 
planning. 

8.  Data  requirements  will  be  reviewed  by  an  office  other  than 
that  of  the  initiator. 

9.  Offerors  will  price  data  in  their  proposals  submitted  for 
evaluation. 

These  policies  are  found  with  a  degree  of  consistency  in  DoD  guidance 
(DODI  5000.2,  DODD  5000.19,  DODl  5000.32,  DODI  5010.12)  and  in  that  issued  by 
the  military  departments  (AR  700-51,  NAVMATINST  4000. 15A,  and  AFR  310-1). 

Data  management  has  matured  over  the  last  fifteen  (15)  years,  commencing 
with  the  original  issuance  of  DODI  5010.12  in  1964,  through  the  1980  revision 
of  the  ^quisition  Management  ^sterns  and  Data  Requirements  Control  List 
(AMSDL)  revision  of  July  1980.  During  this  time  the  basic  policy  and  goals 
for  the  acquisition  and  management  of  data  have  remained  relatively 
unchanged.  There  is  an  obvious  need  to  define  what  data  is  required,  acquire 
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that  data  with  appropriate  usage  rights,  and  finally  to  efficiently  and 

effectively  use  the  data  for  the  stated  purpose.  As  may  be  seen  from  Figure 

4-1,  there  were  three  general  groups  of  activities  taking  place  in  the  area  of 

data  management.  First,  from  about  1964  to  1973  there  occurred  the  promul- 
gatiai  of  DODI  5010.12  and  supporting  service  instructions.  Secondly,  during 
approximately  the  same  time,  three  major  studies  in  the  field  of  acquisition/ 
management  were  conducted.  Thirdly,  from  1976  to  the  present,  a  broader 

acquisition  management  policy  (A-109,  DODD  5000.1,  DODI  5000.2)  has  been 
formulated.  Taking  a  broad-view  look  at  the  development  of  technical  data 
management,  one  trend  appears:  there  was  a  "by  the  numbers"  emphasis  via  DODI 
5010.12,  followed  by  major  studies,  followed  by  an  infusion  of  more 
interpretive  guidance  such  as  0MB  Circular  A-109.  However,  the  implementing 
instructions  within  the  Department  of  Defense  still  appear  to  be  interpreted 
in  a  very  strict  manner.  Here  then  is  what  historically  has  bedeviled  the 
field  of  data  management;  strict  interpretaticai. 


The  following  problems  are  some  of  the  seventeen  cited  in  the  CODSIA  study 
on  management  systems  contracts:  \/ 

"The  interrelated  segments  of  the  DOD  Data  Management 
Program (s)  are  not  adequately  defined  and  delineated 
due  to  a  lack  of  identification  of  parameters  each 
segment  of  the  data  management  program (s)  should 
address." 

"Multiple,  uncoordinated  sources  of  data  requirements 
within  the  government,  operating  at  the  contractor 
government  interface,  continue  to  impose  requirements 
for  data  and  information  on  contractors." 

"Data  requirements  are  imposed  by  SPO's  who  react  to 
requirements  but  not  necessarily  the  intent  of  the 
established  Data  Management  Progtam(s) .  There  is  very 
little  feedback  analysis  information;  and  data 
management  aims  are  not  adequately  understood." 

"Present  DODI  5010.12  data  policy  on  ADLs  addresses 
only  Technical  Data.  Because  all  deliverable  data 
must  be  listed  on  the  DD  1423  form  on  contract(s). 

Data  Management  Officers  (DMOs)  involve  themselves  in 
other  types  of  data.  There  are  no  systematic 
procedures  covering  this  in  all  military  departments. 
Consequently,  the  DMOs  are  placed  in  an  uncertain 
position  regarding  their  authority  and  responsi¬ 
bilities  re  technical  data." 
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"The  techniques  applied  to  the  control  of  data  vary 
greatly  without  any  apparent  pattern.  There  is  little 
evidence  of  a  consistent  policy  on  such  things  as 
schedule,  acceptance,  approval  and  incentive.  This 
occurs  even  though  the  basic  purpose  of  data 
management  is  to  apply  the  same  principles  and 
techniques  of  management  to  data  that  are  applied  to 
hardware. " 

"Many  reporting  requirements  came  from  sources  not 

currently  being  reviewed  in  total  management  systems 
area,  e.g.,  ASPR(s),  MIL.  SPECS.,  MIL.  STDS." 

These  problems  are  as  real  today  as  they  were  twelve  (12)  years  ago. 

An  attempt  was  made  in  1978  to  promulgate  a  manual  that  would  provide 
guidance  in  all  facets  of  data  acquisition  and  management.  This  manual,  DOD 
5000. 32-M,  was  circulated  to  the  Military  Departments,  but  it  was  so  complex, 
contained  such  sweeping  requirements,  and  was  generally  inappropriate  for  use 
by  program  managers,  that  it  was  never  formally  promulgated.  Today,  data 
management  is  still  being  conducted  by  the  various  parochial  entities  within 
DoD,  and  this  is  not  stated  in  completely  negative  terms.  There  must  be 
checks  and  balances  in  the  administration  of  the  details  of  data  management. 
The  legal  organization  has  a  different  charter  from  the  Contract  Adminis¬ 

trative  Service  Component,  who  has  a  different  charter  from  the  Office  of 
Federal  Procurement  Policy. 

4.3  Trends  in  Data  Management,  Data  Rights,  Policy  and  Procedures.  There 

are  two  primary  forces  evolving  as  contributors  to  the  area  of  data  and  data 

management.  First,  there  is  an  effort  emerging  within  the  Department  of 
Defense  attempting  to  bridge  the  gap  from  the  policy  makers  to  the  program 
managers.  There  has  been  a  good  deal  of  interest  expressed  in  this  area. 
Even  though  the  program  manager  has  been  designated  as  the  single  responsible 
individual,  there  are  many  functional  groups  that  have  been  assigned  specific 
programmatic  responsibilities  across  programs,  and  therefore  can  impact  the 
program  manager.  Efforts  are  underway  '  '.nimize  the  impact  on  program 
managers  when  new  departmental  guidance  is  issued. 


Secondly,  there  are  changes  underway  that  are  being  implemented  by 
regulation  and/or  legislation.  As  an  example,  there  is  a  continuing  emphasis 
on  the  roodificaticMi  of  Government  patent  policy  to  enhance  the  position  of 
small  business.  Also,  the  process  by  which  the  Federal  Acquisition  Regula¬ 
tions  are  being  developed  may  have  an  impact  on  the  way  major  systems  will 
ultimately  be  acquired.  As  a  by-product  of  the  issuance  of  0MB  Circular 
A-109,  there  is  a  growing  movement  towards  the  application  of  A-109  type 
concepts  to  the  area  of  data  and  data  management  by  way  of  looking  at 
management  systems.  The  data  requirements  for  a  major  acquisition  should,  of 
course,  be  tailored  to  the  specific  requirements.  But  going  beyond  the 
tailoring  of  the  data,  there  is  benefit  to  be  gained  by  tailoring  the  degree 
of  application  of  the  system  that  generates  the  data.  It  would  be  a  departure 
from  the  method  by  which  the  Cost/Schedule  Control  Systems  Criteria  (C/SCSC) 
is  normally  applied  to  contracts,  to  require  only  certain  parts  of  the  effort 
to  be  under  C/SCSC.  Perhaps  if  a  major  effort  was  made  to  tailor  C/SCSC  to 
software  development,  there  would  be  an  improvement  in  the  way  the  Government 
acquires  this  high  cost/risk  item. 

The  third  approach  is  continuing  to  standardize  general  data  requirements 
and  reduce  the  physical  number  of  data  related  items,  such  as  DIDs.  Also,  a 
recent  memorandum  from  the  Under  Secretary  of  Defense  (R&E)  stressed  that  when 
military  standards/specifications  were  prepared  or  revised,  the  data  require¬ 
ments  would  also  be  reviewed  and  revised  as  approriate.  It  is  anticipated 
that  in  the  future,  when  a  management  system  is  tailored  and  applied  to  a 
contract,  the  data  requirements  will  also  be  tailored  at  the  same  time,  to 
avoid  what  currently  occurs,  the  application  of  systems  without  regard  to  data 
requirements. 

4.4  Project/Program  Office  Interviews.  As  part  of  this  research  effort, 
DAI  conducted  interviews  with  key  personnel  of  Project/Program  Offices  for 
more  than  a  dozen  major  competitive  weapon  system  acquisitions.  The 
interviews  were  conducted  to  gather  historical  information  on  data  and  data 
rights  problems.  Overall,  the  interviews  indicated  that  no  major  or  critical 
problems  regarding  data  or  data  rights  exist  in  the  competitive  acquisition  of 
the  weapon  systems  cited  in  Table  4-1. 


TABL3  4-1.  PROJECT/PROGRAM  OFFICE  INTERVIEWS 


System 

Acquisition 

Military 
Depar  tment 

Departmental 

Command 

XM-1  Tank 

Army 

Tank/Automotive  Materiel  Readiness 
Command  (TARCOM)  Warren,  Michigan 

XM-J  120  mm  Gun 

Army 

Armament  Research  and  Development 
Command  (ARADCOM)  Dover,  New  Jersey 

DIVAD 

Army 

Armament  Research  and  Development 
Command  (ARADCOM)  Dover ,  New  Jersey 

C-5A  Mod 

Air  Force 

Aeronautical  Systems  Division  (ASD) 
Wright-Patterson  Air  Force  Base 

NGT 

Air  Force 

Aeronautical  Systems  Division  (ASD) 
Wright-Patterson  Air  Force  Base 

E-4 

Air  Force 

Electronic  Systems  Division  (ESD) 
Ranscom  Air  Force  Base 

Flight  Simulator 

Air  Force 

Aeronautical  Systems  Division  (ASD) 
Wright-Patterson  Air  Force  Base 

KC-135 

Air  Force 

Aeronautical  Systems  Division  (ASD) 
Wright-Patterson  Air  Force  Base 

E-2C 

Navy 

Naval  Air  Systems  Command  (NAVAIR) 
(PMA-231) 

F-18 

Navy 

Naval  Air  Systems  Command  (NAVAIR) 
(PMA-265) 

SES 

Navy 

Naval  Sea  Systems  Command  (NAVSEA) 
(PMS-304) 

ASPJ 

Joint 

Naval  Air  Systems  Command  (NAVAIR) 
(PMA-272) 

HARM 

Joint 

1 

Naval  Air  Systems  Command  (NAVAIR) 
(PMA-242) 

Synopses  of  relevant  data  and  data  rights  aspects  of  each  competitive 
weapon  system  acquisition  cited  in  Table  4-1  are  presented  below; 

XM-1  Tank 

The  XM-1  Tank  is  being  developed  by  the  Army  as  a  replacement  for  the  M60 
series  tanks,  which  themselves  were  updated  versions  of  the  M48  series.  The 
XM-1  has  been  developed  under  three  contracts  that  were  of  interest  to  this 
project.  The  first  two  were  awarded  to  General  Motors  (GM)  and  Chrysler 
following  a  Request  for  Proposal  (RPP)  for  the  development  of  a  new  Main 
Battle  Tank  (MBT)  prototype.  The  RFP  stated  that  contracts  were  to  be 
competitively  awarded  for  the  development  of  two  prototypes  with  a  contract 
for  Full  Scale  Engineering  Development  (PSED)  awarded  to  the  builder  of  the 
most  successful  prototype  in  terms  of  price  and  performance.  While  the  RFP 
was  submitted  to  a  number  of  firms,  only  GM  and  Chrysler  elected  to  respond. 
Since  both  were  assured  of  being  awarded  a  contract  if  their  proposals  were 
responsive,  the  Army  did  not  generate  as  much  competition  as  was  hoped  for. 
These  contracts  were  Cost  Plus  Incentive  Fee  (CPIF)  and  were  awarded  in  1973. 

Chrysler  was  subsequently  awarded  a  cost  plus  fixed  fee  design-to-cost 
contract  for  FSED  in  1977.  This  contract  also  contained  options  for  the  first 
and  second  years  of  production.  Under  this  design-to-cost  contract,  design 
changes  that  do  not  adversely  affect  system  performance  and/or  program  cost  or 
schedule  do  not  require  government  approval. 

The  final  version  of  the  XM-1  uses  a  gas  turbine  engine  and  the  Federal 
Republic  of  Germany's  (FRG's)  120  mm  gun.  Additionally,  data  on  the  AVCO  gas 
turbine  engine  has  been  submitted  to  the  FRG  in  support  of  a  proposal  to  fit 
Germany's  MBT  with  the  gas  turbine  engine  (tabled  for  now) .  As  a  result, 
technology  is  being  transferred  between  the  US  and  the  FRG,  adding  an 
international  flavor  to  the  history  of  data  requirements  and  data  rights  with 
respect  to  the  XM-1. 

In  addition,  the  designs  of  both  GM  and  Chrysler  had  to  accommodate  the 
interchangeability  of  each  other's  engines  (one  diesel  and  one  gas  turbine) . 


As  a  result,  a  large  amount  of  data  had  to  be  exchanged  between  Chrysler  and 
GM.  Neither  contractor  exhibited  any  reluctance  in  exchanging  the 
information,  possibly  because  it  was  unlimited  rights  data,  anyway. 

XM-1  120  mm  Gun 


As  mentioned  above,  the  FRG's  120  mm  gun  was  chosen  as  the  main  armament 
for  the  XM-1.  The  project  office  does  not  manage  the  production  of  the  gun 
itself,  but  manages  the  procurement  of  the  ammunition  for  the  XM-1  gun.  Since 
the  gun  and  its  ammunition  had  already  been  developed  by  Germany,  the 
acquisition  project  is  clearly  one  of  technology  transfer.  As  a  result,  the 
government  is  not  paying  for  developmental  work,  nor  any  data  that  might  have 
resulted  from  it.  Although  PRG  manufacturing  techniques  are  not  followed  to 
the  letter,  dimensional  and  performance  specifications  are  maintained  to 
ensure  interchangeability. 

/ 

The  production  contract  was  competitively  awarded  in  August  1979  to 
Honeywell,  Inc.,  which  was  selected  over  several  other  bidders.  The  contract 
calls  for  the  delivery  and  translation  of  over  10,000  pages  of  German 

documentation.  Some  questions  have  arisen  with  respect  to  data  rights  and 

patent  rights.  There  have  been  some  U.S.  patents  filed  on  behalf  of  some  of 

the  German  inventors  that  are  causing  some  minor  problems.  These  problems 
were  not  entirely  unforeseen  and  are  currently  being  resolved  by  the  U.S.  and 
FRG  governments.  Project  Office  personnel  consider  the  question  of  patent 
infringement  as  minor.  In  addition,  one  U.S.  subcontractor  has  asserted  that 
portions  of  his  manufacturing  process  are  proprietary  and  could  be  determined 
by  analysis  of  his  product.  Program  Office  personnel  do  not  consider  the 

subcontractor's  assertion  to  be  a  major  problem. 

This  particular  weapons  system  acquisition  involves  an  interesting 
combination  of  circumstances,  including  international  technology  transfers  of 
intellectual  property  to  be  used  for  reprocurement.  U.S.  funding  is  not 
required  for  the  development  of  these  products  or  processes. 


DIVAD  Gun  System 

An  interview  was  conducted  at  the  Division  Air  Defense  (DIVAD)  Gun  System 
Program  Office  in  Dover,  New  Jersey,  regarding  the  two  competing  DIVAD 
systems,  one  developed  by  General  Dynamics  and  the  other  by  Ford  Aerospace  & 
Communications  Corporation.  The  contracts  were  awarded  on  a  fixed  price 
basis,  utilizing  a  four  step  process.  The  Contracts  Data  Requirements  List 
(CDRL)  from  the  Phase  I  effort  contained  only  twenty-five  (25)  data  items,  and 
those  were  primarily  related  to  ordnance  and  safety.  This  program  was  truly  a 
case  where  the  Government  let  the  contractor  conduct  the  program  with  a 
minimum  of  interference. 

The  Phase  I  prototype  effort  was  completed  on  time  and  both  systems  are 
currently  in  a  competitive  demonstration  at  Ft.  Bliss,  Texas.  The  winner  of 
the  competitive  demonstration  will  complete  the  development  program  and 
undertake  initial  production.  In  opposition  to  the  prototype  construction 
contract  the  initial  production  contract  will  contain  over  forty  (40)  pages  of 
CDRL  items.  In  addition  to  over  one  hundred  forty  (140)  data  items,  the  DD 
Form  1660,  Management  Systems  Summary,  contains  over  seventy  (70)  management 
systems.  These  data  items  and  management  systems  reflect  the  decision  of  the 
Program  Manager  to  eliminate  nonessential  contractual  data  requirements. 

C-5A  Mod 


The  C-5A  Mod  is  one  of  a  number  of  system  acquisitions  being  managed  by 
the  Airlift  and  Trainer  Systems  Program  Office.  This  program  involves  the 
design,  fabrication,  and  installation  of  modification  kits  to  correct 
structural  problems  that  have  surfaced  on  the  C-5A.  The  acquisition  is  being 
accomplished  under  two  contracts.  Both  were  awarded  on  a  sole  source  basis  to 
Lockheed,  which  originally  designed  and  built  the  C-5A.  Phases  1  and  II  of 
the  acquisition,  (1)  modification  kit  design  and  fabrication,  and  (2)  instal¬ 
lation  and  test,  have  recently  been  completed.  Current  activity  is  in  Phases 
III  and  IV,  fabrication  and  installation  of  the  modification  kits.  One  of  the 
reasons  this  Program  Office  was  chosen  was  to  see  whether  or  not  the  award  of 
a  contract  on  a  sole  source  basis  had  any  impact  on  either  data  requirements 
or  data  rights. 


72 


The  Program  Office  is  cognizant  of  the  problems  and  limitations  that  exist 
as  a  result  of  awarding  the  sole  source  contracts  to  Lockheed,  as  a  Senate 
committee  is  currently  investigating  the  propriety  of  the  contracts.  Since 
the  acquisition  was  sole  source,  the  Program  Office  has  required  the  delivery 
of  a  reprocurement  data  package  from  Lockheed.  The  data  within  this  package, 
which  includes  drawings,  parts  lists,  process  specs,  installation  instruc¬ 
tions,  etc.,  is  required  to  be  delivered  with  unlimited  rights. 

Though  there  has  been  some  speculation  that  the  lack  of  data  and/or  data 
rights  procured  with  the  C-5A  were  contributing  factors  for  a  sole  source 
award,  the  Program  Office  advised  that  they  based  their  decision  to  award  the 
sole  source  contracts  to  Lockheed  was  primarily  based  on  tooling  constraints, 
cost  and  schedule  demands,  and  "know  how". 

NGT  (Next  Generation  Trainer) 

The  NGT  program  was  in  the  earliest  phase  of  the  acquisition  life-cycle  of 
any  Program  Office  visited  and  accordingly  appeared  to  conform  more  with  the 
0MB  A-109  specified  policy  of  multiple  competitive  alternative  concept 
formulation  efforts  than  did  the  other  Program  Offices.  The  NGT  Program 
Office  has  awarded  five  fixed  price  contracts  for  the  definition  of 
alternative  concepts  (Phase  I  of  the  program)  capable  of  meeting  mission 
requirements.  These  are  one  hundred  twenty  (120)  day  efforts  that  will  result 
in  the  delivery  of  a  final  report. 

Phase  II  of  the  program  is  for  FSED  of  one  of  the  concept  definitions 
submitted  under  Phase  I.  The  Program  Office  is  currently  preparing  an  RFP  for 
Phase  II.  The  Program  Office  acknowledges  that  some  limited  rights  data  may 
be  included  in  the  concept  definitions,  however,  they  do  not  anticipate  any 
problems  in  arranging  for  limited  rights  data  of  one  firm  to  be  made  available 
to  a  competitor.  Each  contractor's  proposal  will  be  judged  in  its  entirety 
against  source  selection  criteria  and  performance  requirements,  and  not 
against  the  proposals  of  other  contractors. 
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E-4 


3 

The  E-4  is  the  U.S.'s  Airborne  Command,  Control,  and  Communications  (C  } 
Post  and  is  an  enhancement  of  the  EC-135.  Development  of  this  system  has 
historically  required  "paired"  contracts  -  one  awarded  to  Boeing  (sole  source, 
fixed  price)  for  an  airframe  (747)  and  others  awarded  for  the  design  and/or 
installation  of  the  C^  equipment  into  that  airframe.  These  latter  contracts 
have  been  of  varying  types,  but  were  awarded  on  the  basis  of  competitive 
proposals.  Boeing  and  E-Systems  have  been  the  primary  competitors  for  the 

"2nd"  contracts  awarded  in  each  developmental  phase  of  the  E-4. 

During  the  first  phase  of  the  E-4  program,  where  the  EC-135  equipment  was 
installed  in  three  747 's,  E-Systems  was  awarded  the  contract  to  install  the 

3 

C  equipment.  In  order  to  do  so,  E-Systems  required  a  considerable  amount 
of  limited  rights  design  data  developed  by  Boeing.  Any  E-Systems  requirements 
for  Boeing's  proprietary  data  were  communicated  directly  to  Boeing  by 
E-Systems.  Boeing  would  then  determine  what  data  it  would  supply  to  E-Systems 
and  what  rights  were  attached  to  the  data.  No  major  problems  have  arisen 
regarding  data  and  data  rights  as  a  result  of  this  contractor  to  contractor 
exchange . 

The  life-cycle  of  this  system  acquisition  has  been  somewhat  unusual  in 

that  the  first  set  of  contracts  awarded  called  for  the  installation  of 
existing  C^  equipment  into  three  new  airframes.  The  second  phase,  however, 

3 

involved  both  the  design  and  installation  of  a  new  C  suite  into  the  747. 

The  third  phase  is  again  installation  oriented,  installing  a  new  suite. 

Flight  Simulator 

Simulators  today  are  basically  computer  systems  relying  on  other  embedded 
systems.  There  is  a  big  problem  in  confusing  these  embedded  computers  with 
commercial  ones.  By  and  large,  the  government  segment  comprises  the  largest 
portion  of  the  simulator  market,  although  the  comnercial  market  is  substantial. 
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Singer,  the  largest  manufacturer  of  simulators,  claimed  to  have  developed 
at  corporate  expense  special  simulator  software  that  was  universal  in  its 
application  and  required  minor  modifications  from  plane  to  plane.  The 
government  did  not  believe  Singer  funds  had  entirely  supported  development  and 
Singer  has  not  been  able  to  substantiate  its  claim  as  yet. 

Singer  objected  when  the  government  sought  to  release  their  programs  to 
other  contractors  for  modification.  As  a  result,  the  government  agreed  to 
release  software  to  other  contractors  for  future  modifications  under  the 
provision  that  these  contractors  not  make  any  commerical  use  of  the  software. 

Program  Office  personnel  feel  that  the  problems  may  have  resulted  from  the 
ambiguities  in  DAR  9-500  and  9-600  relating  to  the  acquisition  of  computing 
systems,  in  that  DAR  did  not  differentiate  between  embedded  computer  systems 
and  commercial  computer  systems. 

KC-135 


The  KC-135  is  an  airborne  Air  Force  tanker.  The  system  was  originally 
procured  in  1954,  having  been  built  by  Boeing  as  an  Air  Force  prototype.  The 
design  of  this  prototype  is  the  basis  of  Boeing's  commercial  707  series  of 
passenger  jetliners.  Owing  to  che  age  of  this  system,  major  modifications 
were  necessary,  primarily  in  the  need  to  re-engine  the  plane  and  to  modify 
related  and/or  other  affected  systems.  Boeing  has  historically  been  tasked  to 
perform  major  engineering  changes  to  the  KC-135. 

At  the  outset  of  the  re-engine  program,  the  government  wanted  to  compete 
the  redesign  effort.  However,  Boeing  claimed  that  nearly  all  the  design  data 
relating  to  the  707  was  proprietary  and  was  not  releasable  to  competitors. 
When  the  government  asked  for  an  estimate  of  what  it  would  cost  to  secure 
sufficient  rights  in  data  to  compete  the  redesign  award,  Boeing  quoted  a 
figure  of  $300  million.  Obviously,  this  figure  exceeded  any  anticipated 
potential  savings  that  might  be  realised  from  competition,  and  accordingly  the 
government  is  awarding  the  redesign  contract  to  Boeing  on  a  sole  source 
basis.  However,  the  government  still  has  the  option  to  compete  the  award  for 


75 


installation  of  the  modificaion  package.  The  Program  Office  felt  that  the 
design  data  could  have  been  acquired  at  minimal  cost  had  it  been  ordered  at 
the  time  the  prototype  was  being  designed. 

E-2C 


The  E-2C  is  a  Naval  Air  Systems  Command  (NAVAIR)  designated  major  system 
acquisition  managed  by  PMA  231.  The  E-2C  is  the  latest  development  of  the 
E-2B,  the  history  of  which  goes  back  to  the  mid  1950 's.  The  first  production 
E-2C  Airborne  Early  Warning  (AEW)  aircraft  were  delivered  in  1974  following  an 
R&D  effort  that  began  in  1968.  Contracts  for  these  two  phases  were  awarded  on 
a  Fixed  Price  and  a  Cost  Plus  Incentive  Fee  (CPIF)  basis,  respectively.  To 
date,  about  fifty  five  (55)  E-2Cs  have  been  delivered  and  the  Navy  plans  to 
buy  about  six  per  year  for  the  next  four  to  five  years  for  a  total  deployment 
of  eighty  five  (85)  to  ninety  (90)  aircraft.  Though  most  of  the  E-2C 
development  took  place  between  1968  and  1974,  some  additional  major  design 
improvements  were  funded  in  1977.  Some  E-2Cs  have  tseen  delivered  to  both 
Israel  and  Japan.  Grumman  was  awarded  both  the  design  and  production 
contracts  for  the  E-2C  on  a  sole  source  basis  and  is  now  the  only  qualified 
builder  of  the  plane  in  the  world. 

The  E-2C  is  a  mature  and  stable  system  acquisition.  Data  packages  were 
bought  only  under  the  first  production  contract.  Since  then,  only  revisions 
to  the  data  have  been  purchased.  In  none  of  its  E-2C  proposals  has  Grumman 
separately  priced  data  items. 

Additionally,  there  has  been  only  one  major  dispute  regarding  data  in 
which  Lockheed  claimed  that  Grumman  had  used  a  Lockheed  developed  process  in 
the  E-2C  design.  The  dispute  was  between  Lockheed  and  Grumman  only  and  did 
involve  the  Navy  in  any  way;  i.e.,  the  Navy  did  not  make  any  limited 
Lockheed  data  available  to  Grumman.  Lockheed  subsequently  won  the 
.  -  the  litigation  did  not  affect  the  project  office's  management  of  the 

I  ;  ^  ;  M on  at  all . 
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F-18 


The  F/A-18  is  being  developed  as  a  light  weight,  low  cost  fighter  (F-18A) 
and  attack  (A-18A)  aircraft  by  PMA-265,  a  major  project  in  the  Naval  Air 
Systems  Command.  Both  versions  are  to  be  carrier  compatible  and  will  also  see 
service  in  the  Marine  Corps.  The  design  grew  from  the  Northrop  built  YF-17 
that  had  been  competed  against  the  General  Dynamics  F-16  in  an  Air  Force  fly 
off  and  had  lost.  MacDonald  Aircraft  Corporation  (MACAIR)  and  Northrop  teamed 
to  make  changes  in  the  design  that  became  the  F-18.  Under  this  teaming 
arrangement,  MACAIR  builds  about  60%  of  the  airplane,  with  Northrop  completing 
the  rest.  A  Defense  Systems  Acquisition  Review  Council  (DSARC)  II  was  held  in 
1975  that  approved  commencement  of  Full  Scale  Develojanent  (FSD) .  MACAIR  (as 
prime  contractor)  was  awarded  a  Cost  Plus  Incentive  Fee  contract  calling  for 
eleven  prototype  aircraft  to  be  built.  Thus  far,  four  have  been  delivered.  A 
DSARC  II  (Production  decision)  was  scheduled  for  July  1980  but  because  of  a 
funding  misalignment,  was  instead  designated  a  Program  Review. 

A  novel  approach  to  testing  the  P/A-18  is  being  used  in  that  both 
contractor  and  Navy  testing  is  being  conducted  at  the  Naval  Air  Test  Center, 
Patuxent  River,  Md.  The  purpose  of  this  approach  is  to  eliminate  duplicative 
testing,  save  costs,  and  expedite  Fleet  introduction.  A  number  of  Navy 
Preliminary  Evaluations  (Development  Testing)  have  been  completed  and  the 
airplane  is  undergoing  Initial  Operational  Testing  now.  The  airplane  is 
powered  by  two  F-404  engines  built  by  General  Electric  (GE)  at  Lynn, 
Massachusetts  under  a  Cost  Plus  Incentive  Fee  contract. 

SES 


PMS  304  is  the  NAVSEA  project  office  responsible  for  the  application  of 
Surface  Effects  Ship  (SES)  technology.  To  date,  the  project  office's  largest 
contractual  effort  was  the  design  and  construction  of  a  3,000  ton,  fully 
militarized,  100  knot.  Surface  Effects  Ship.  The  contract  for  this  system, 
terminated  in  GFY  80,  was  awarded  to  Rohr  Marine,  Inc.  (RMI)  following  the 
evaluation  of  competitive  proposals  submitted  by  RMI  and  Bell  Aerospace.  This 
system  incorporated  many  highly  advanced  ship  systems,  as  well  as  a  concept 
previously  applied  only  to  much  smaller  vessels;  i.e.,  the  100  ton  range.  As 
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a  result,  RMI  was  awarded  a  cost  plus  fixed  fee  contract  to  develop  the  3KSES 
(as  it  came  to  be  known) . 

Besides  exhibiting  the  desired  characteristic  of  competitive  award,  the 
system  acquisition  project  is  also  the  only  one  of  the  group  studied  to  be 
terminated.  It  was  chosen  in  order  to  evaluate  the  impact,  if  any,  of 
contract  termination  on  data  and  data  rights.  Additionally,  the  project 

office  had  recently  experienced  some  controversy  relating  to  alleged  patent 
infringement  by  a  major  subcontractor. 

The  termination  of  the  contract  had  no  effect  on  either  the  delivery  of 
required  data  or  the  rights  in  that  data.  To  a  great  extent,  problems  were 

avoided  because  the  project  office  determined  just  what  information  was 

required  in  light  of  the  termination  and  provided  the  funding  necessary  for 

RMI  to  record  and  deliver  it.  The  problem  with  the  question  of  patent 
infringement  became  a  moot  point  as  far  as  PMS  304  was  concerned  once  the 
contract  was  terminated.  PMS  304  was  cme  of  the  few  project  offices  visited 
that  had  a  dedicated  data  manager.  This  apparently  is  not  uncommon  within  the 
Naval  Sea  Systems  Command .  however . 

ASPJ 


The  Airborne  Self  Protection  Jammer  (ASPJ)  is  a  joint  Navy/Air  Force 

system  acquisition.  The  Navy  is  the  lead  service  for  this  acquisition  with 
PMA-272/PME-107-7  (Advanced  Tactical  Aircraft  Protection  Systems  (ATAPS) ) 

serving  as  the  Project  Management  Office. 

ASPJ  exhibits  a  very  interesting  competitive  acquisition  philosophy. 
Three  Joint  Ventures  competed  for  Phase  I  of  Full  Scale  Development  (FSD) . 
One  venture  was  eliminated  and  the  two  remaining,  Sanders/Northrop  and 

IIT/Westinghouse,  were  awarded  start  up  contracts  in  February  1979.  Full 

Scale  Development  commenced  in  September  1979  with  the  award  of  cost  type 

contracts.  The  acquisition  strategy  is  somewhat  unusual:  these  two 

teams/ventures  are  competing  in  Phase  I,  design  and  critical  item  demonstra¬ 
tion,  which  covers  a  period  of  about  seven  months  and  ending  in  January  or 

February  1981.  The  winning  venture  will  continue  teaming  for  Phase  II  of  Full 
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Scale  Development,  Engineering  Development  Model  (EDM),  fabrication,  assembly 
and  test,  an  effort  lasting  sev  nteen  (17)  months.  Phase  II  contracts  are 
anticipated  to  be  of  a  Cost  Plus  Award  Fee  type.  Following  production 
approval,  the  winning  venture  will  compete  for  production  with  the  winner 
getting  a  larger  share  of  production. 

HARM 

The  High  Speed  Anti -Radi at ion  Missile  (HARM)  is  another  jointly  developed 
system  (Navy/Air  Force)  with  the  Navy  serving  as  the  lead  service.  PMA-242, 
the  Defense  Suppression  System  Project,  is  managing  this  joint  acquisition. 
The  Navy's  A-7E  and  the  Air  Force's  F-4G  are  envisioned  as  the  primary  vehicle 
for  this  new  missile. 

Development  of  this  weapon  system  began  in  1972  with  the  award  of  numerous 
RiD  contracts.  One  of  these,  a  Cost  Plus  Fixed  Fee  (CPFF)  type  was  awarded  to 
Texas  Instruments  (TI)  for  design  studies.  The  project  has  since  moved  thru 
two  phases  of  advanced  development  (awarding  CPAF  and  CPIF  contracts,  respec¬ 
tively).  At  the  time  of  award  for  Advanced  Development  II  (late  1974), 
PMA-242  selected  TI  as  the  prime  contractor  for  and  systems  integrator  for 
HARM.  TI  was  later  awarded  a  CPIF  for  Phase  III  of  the  system  acquisition. 
Texas  Instruments  is  respnsible  for  the  development  of  the  seeker  section  of 
the  missile,  the  control  section,  and  its  wings  and  fins.  A  DSARC  review  in 
November  1980  was  held  to  determine  the  feasibility  of  moving  beyond  the 
prototype  stage  to  the  production  stage.  It  is  anticipated  that  about  45 
missiles  would  be  procured  under  this  contract,  which  will  probably  be  awarded 
on  a  Cost  Plus  Incentive  Fee  to  Texas  Instruments. 

4.5  Local  Interviews.  In  addition  to  DAI's  Project/Program  Office 
interviews,  local  experts  in  data  and  data  rights  were  contacted  and  personal 
interviews  were  conducted  with  the  following; 


Mr .  Vince  Mayolo 
Mr.  Donald  Mitchell 
Mr.  William  Murphy 

Mr.  Ralph  Nash 
Mr.  Edward  Schaad 
Mr.  Herman  Shipley 
Mr.  John  Wenderoth 
Mr.  Robert  Crawford 
Mr.  Franz  Ohlson 
Mr.  Robert  Kempf 
Mr.  G.  T.  McCoy 


Defense  Material  Specifications  and  Standards  Office 
Defense  Material  Specifications  and  Standards  Office 
Naval  Air  Systems  Command,  Data  Requirements  Review 
Board 

George  Washington  University 

Naval  Electronic  Systems  Command 

Office  of  Management  and  Budget 

Office  of  the  Secretary  of  Defense  (Comptroller) 

Naval  Material  Command  (Patent  Liaison) 

Aerospace  Industries  Association  of  America 
National  Aeronautics  and  Space  Administration 
National  Aeronautics  and  Space  Administration 


Rather  than  synopsize  the  interviews  conducted  with  each  of  the  above, 
their  comments  are  reflected  in  DAI's  results  and  recommendations  (see  Section 
5).  In  all  cases  of  interviews,  it  was  made  clear  at  the  outset  that  the 
interviews  were  not  audits,  and  participation  was  voluntary  and  conducted  on  a 
"non-attribution"  basis. 


♦ 
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V 


5. 


RESULTS  AND  RECOMMENDATIONS 


5.1  Introduction.  The  results  and  reconimendations  presented  in  this 
section  are  the  product  of  DAI's  research  efforts.  These  efforts  included  the 
identification  and  analysis  of  pertinent  judicial  and  administrative  rulings, 
the  analysis  of  applicable  0MB,  DOD,  and  Military  Department  memos,  circulars, 
instructi(»i8,  and  directives.  Also  conducted  were  reviews  and  analyses  of 
applicable  DAR  (ASPR)  secticms,  special  government  sponsored  reports  on  DoD 
procurement  as  related  to  and/or  impacted  by  data  and  data  rights,  and  the 
identificaticm  and  review  of  other  literature  based  sources  of  data  and  data 
rights  information.  Interviews  were  conducted  with  representatives  of 
acquisition  program  offices  and  individuals  involved  in  data  and  data  rights 
policy  throughout  the  government. 

The  recommendations  contained  in  this  section  are  intended  to  assist 
program  managers  and  data  managers  in  conducting  those  efforts  relating  to 
data  in  a  more  efficient  and  effective  manner.  In  addition,  potential  problem 
areas  relating  to  the  acquisition  of  data,  the  management  of  data,  and  the 
resulting  rights  in  data  are  discussed.  Each  manager  must  evaluate  the 
application  of  any  particular  recommendation  to  his  own  particular  situation 
after  weighing  the  pros  and  cons. 

Section  5  is  divided  into  two  broad  topics  of  discussion.  Section  5.2 
deals  with  results  and  recommendations  relating  to  the  program  manager's 
responsibility  to  manage  the  acquisition  of  data.  Section  5.3  discusses  the 
rights  which  attach  to  data  acquired  by  the  government.  Within  Section  5.2, 
Data  Management,  the  cost  of  data,  the  qualifications  and  training  of  data 
management  personnel,  and  the  administrative  procedures  relating  to  the 
acquisition  of  data  are  each  discussed  in  turn.  Again,  each  program  manager 
must  assess  the  results  and  recommendations  presented  herein  in  light  of  his 
own  particular  situation. 

Data  Management  and  Rights  in  Data  each  represent  a  separate  topic  of 
concern  for  the  project  manager.  However,  since  the  two  are  so  closely 
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related,  there  is  sometimes  a  tendency  to  blur  the  distinction  between  them. 
The  link  between  data  management  and  data  rights  is  the  program  manager's 
responsibility  to  acquire  data  which  is  sufficient  for  its  intended  use, 
whether  it  be  for  system  acquisition,  for  logistics  support,  or  for  reprocure¬ 
ment.  In  order  to  be  sufficient  for  its  intended  use,  reliable  data  must  be 
available  (the  data  management  function)  and  the  government  must  acquire 
rights  in  the  data  necessary  to  support  its  use  as  needs  arise.  Note  that 
rights  in  data  and  data  availability /reliability  are  conjunctive  —  you  must 
have  both  to  make  data  useful.  This  responsibility  is  hard  to  fulfill, 
primarily  because  of  the  need  to  anticipate  the  future  needs  and  uses  of  the 
data. 

5.2  Results  and  Recommendations:  Data  Manaaement. 


5.2.1  Cost  of  Data.  Program  managers  and  data  managers  should  consider 
the  feasibility  of  establishing  feedback  to  functional  personnel  on  the  cost 
of  data  items.  This  feedback  does  not  occur  automatically  without  additional 
effort.  Knowing  the  cost  of  data  items  would  allow  functional  personnel  and 
data  managers  to  evaluate  data  items  and  make  trade-offs  based  on  total  value 
to  the  government  (both  essentiality  and  cost) . 


Contractors  do  not  separately  price  data  items  in  their  proposals  unless 
specifically  requested  to  do  so.  Even  when  so  requested,  compliance  is  often 
spotty.  To  some  extent,  this  may  be  due  to  the  contractor's  uncertainty  as  to 
the  cost  of  data  rather  than  to  willful  concealment.  In  pricing  data,  it  is 
very  difficult  to  separate  the  cost  of  performing  the  work,  which  inherently 
results  in  the  development  of  information,  and  the  cost  of  recording  and 
delivering  that  information  (the  "over  and  above"  concept) .  In  addition,  data 
managers  are  not  usually  involved  in  the  negotiation  of  data  prices  and,  more 
frequently  than  not,  they  do  not  know  the  results  of  negotiation.  Quite  often 
neither  the  government  nor  the  contractor  knows  the  exact  cost  of  data  to  be 
delivered  since  the  cost  is  often  negotiated  as  a  lump  sum  and  is  not 
separately  priced  (NSP)  as  a  contract  line  item.  Even  when  data  is  a 
separately  priced  line  item,  negotiators  normally  do  not  go  back  and  breakout 
or  distribute  the  final  negotiated  price  to  individual  data  items.  Thus,  the 
implementation  of  this  recommendation  will  depend  primarily  on  availability  of 


cost  information.  A  "cost  of  data"  feedback  loop  would  make  data  managers  and 
functional  personnel  more  cost  conscious  and  allow  them  to  make  better  evalua¬ 
tions  of  data  requirements. 


5.2.2  Personnel  Considerations.  The  program  manager  can  mitigate 
potential  problems  in  data  management  by  careful  evaluation  of  personnel 
qualifications  and  organizational  relationships.  Even  in  the  largest  program 
offices  it  is  not  uncommon  to  find  no  dedicated  data  manager.  Often  the  data 
management  duties  are  additional  tasks  performed  by  other  engineers  or  the 
configuration  manager.  Data  managers  may  be  military  or  civilian  with  a  wide 
variety  of  backgrounds.  No  minimum  qualifications  in  terms  of  data  management 
training  or  experience  have  been  established  within  the  civil  service  for 
these  program  office  positions  and,  as  a  result,  the  quality  of  staffing 
varies  widely,  as  does  the  ability  of  the  individual  to  perform  his  assigned 
duties. 

Even  if  the  program  manager  is  aware  of  personnel  or  responsibility 
problems  in  this  area,  he  is  likely  to  have  limited  alternatives.  Established 
job  descriptions,  existing  staff,  and  higher  priority  vacancies  may  make 
changes  difficult.  However,  when  opportunities  do  exist,  the  program  manager 
should  insist  on  accurate  position  descriptions  and  selection  criteria  that 
Include  data  management  qualifications  and  experience.  If  qualified  personnel 
are  not  available,  then  some  type  of  training  program  may  be  the  only  possible 
solution. 


5.2.3  Administrative  Procedures.  Data  managers  and  program  managers 
should  be  aware  of  administrative  consideratiwis  that  will  help  them  manage 
acquisition  of  data.  The  Air  Force,  Navy,  and  Army  currently  manage  the 
acquisition  of  data  via  the  procedures  prescribed  in  each  department's  own 
regulations  and  instructions  (Air  Force  Regulations  310-1,  NAVMAT  Instruction 
4000. 15A,  and  Army  Regulation  700-51).  There  is  no  comprehensive  Department 
of  Defense  instruction  relating  to  acquisition  of  data.  As  previously 
mentioned  in  Section  4.2  (History  of  Data  Management  Policies  and  Procedures), 
an  attempt  to  establish  policy  across  all  DoD  components  was  undertaken  with 
the  preparation  of  the  draft  of  DODI  5000. 32M.  As  of  the  date  of  this  report. 
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no  additional  effort  is  in  process  to  continue  the  development  of  any  DoD 
level  policy. 

Whenever  possible,  a  draft  SOW  or  RPP  should  be  available  to  data  managers 
and  functional  personnel  prior  to  the  data  call.  The  program  manager  might 
convene  a  meeting  with  his  data  manager  and  the  various  functional  specialists 
to  review  existing  system  specifications  and  the  SOW/HFP  to  provide  a  better 
understanding  regarding  the  type  and  extent  of  data  required  for  the  data 
call.  This  will  allow  submission  of  a  tailored  data  package  based  on  program 
requirements,  rather  than  a  generic  data  package  based  on  what  has  always  been 
requested  in  the  past.  However,  the  application  of  previously  successful  data 
item  descriptions  should  not  be  ignored. 

The  program  office  or  data  manager  also  needs  to  conduct  a  critical  review 
of  all  data  requests.  This  function  should  not  be  left  to  the  Data  Require¬ 
ments  Review  Board  (DRRB)  .  The  DRRB  is  usually  too  busy  and  may  not  possess 
sufficient  knowledge  of  program  details  to  evaluate  all  data  requirements. 
They  will  verify  the  format  of  the  DD  1423  and  insure  that  requests  for  data 
are  properly  completed  and  correctly  reference  source  documents. 

5.2.4  Data  Management  and  Quality  Control.  One  of  the  conditions 
necessary  for  data  to  be  useful  is  reliability;  and  one  of  the  most  important 
activities  which  ensures  reliability  is  quality  control.  The  control  of 
quality  begins  at  the  very  start  of  the  process  through  which  data 
requirements  become  part  of  the  contract.  This  is  the  point  at  which  the 
level  w£  detail  required  in  the  data  and  the  contractor's  systems  and 
procedures  through  which  the  data  are  generated  are  both  determined.  Thus,  it 
is  important,  not  only  in  terms  of  rights  in  data,  but  also  in  terms  of  data 
management,  to  assess  future  needs  which  will  arise  in  each  phase  of  the 
acquisition  life-cycle  and  to  assess  these  needs  in  relation  to  other  program 
variables;  e.g.,  the  amount  of  money  involved,  the  current  life-cycle  position 
of  the  product/service  in  question,  and  the  degree  to  which  the  contractor's 
internal  management  systems  already  conform  to  DoD  Standards. 

If  it  is  determined  that  detailed  engineering  drawings  may  be  required 
(for  example,  Level  3  of  MIL-D-1000)  and  that  the  contractor  will  be  required 
to  follow  military  standards  with  respect  to  the  production  of  these 


drawings  (for  example,  MIL-STD  lOOB) ,  then  an  aggressive  effort  on  the  part  of 
the  program  management  office  will  be  required  to  ensure  contractor  com¬ 
pliance.  This  activity  is  especially  important  since  contract  disputes 
involving  defective  Government  Furnished  Information  (GFI)  are  becoming  more 
frequent.  However,  this  function,  if  applied  to  a  large  number  of  contract 
deliverables  over  which  the  government  maintains  rights  of  approval,  would 
require  quite  a  number  of  experienced  personnel  familiar  with,  in  this 
example,  MlL-D-1000  and  MIL-STD  lOOB.  The  number  of  people  required  to 
perform  this  function  may  not  be  available  within  the  project  office. 
However,  if  a  smaller  number  of  sufficiently  experienced  people  are  available, 
at  least  a  sample  of  the  deliverable  data  could  be  reviewed  in  depth  to  ensure 
quality.  In  addition,  there  may  be  some  support  activities  within  the  Systems 
and/or  Logistics  Commands  that  may  be  able  to  lend  assistance.  For  example, 
the  Naval  Weapons  Engineering  Support  Activity  (NAVWESA)  has  a  group  of  people 
who  function  as  data  inspectors.  Other  support  activities  may  have  similar 
groups  of  personnel  whose  services  may  be  available  to  the  program  office. 
Technical  data  can  also  be  subject  to  a  warranty  like  any  other  product  or 
service.  Warranty  provisions  for  technical  data  may  be  invoked  through  the 
inclusion  in  the  contract  of  DAR  (ASPR)  clause  7-104.9(0)  or,  in  its  absence, 
7-203.5,  7-402.5,  or  7-901.21. 

One  technique  that  is  used  to  accomplish  some  of  the  DoD's  objectives  with 
respect  to  data  management  is  the  ordering  of  data  via  the  Data  Accession 
List.  This  list  is  a  data  deliverable  which  can  be  ordered  on  the  CDRL  and 
which  lists  all  data  developed  internally  by  the  contractor.  As  data  is 
needed,  it  is  ordered  from  this  list.  As  a  result,  the  delivery  of  data  is 
deferred  until  the  need  for  it  is  apparent,  contractor  formats  are  used  in 
their  entirety,  and  data  deliverables  are  confined  only  to  minimum  require¬ 
ments.  Each  of  the  above  are  important  components  of  DoD's  program  of  data 
management.  However,  the  Data  Accession  List  should  not  be  used  to  accomplish 
the  above  program  objectives  indiscriminately.  The  need  for  quality  control 
must  be  considered  before  adopting  the  Data  Accession  List  technique  since, 
among  other  things,  the  government  loses  any  rights  of  approval  over  data 
submitted  via  the  Data  Accession  List. 


5.3  Results  and  Recommendations;  Rights  in  Data. 

5.3.1  Background.  The  government's  policy  with  respect  to  rights  in  data 
is  also  pertinent  to  the  project  manager.  It  is  critical  to  recognize  the 
fact  that  data  are  less  than  sufficient  for  their  intended  use  if  either  (1) 
reliable  data  are  not  available,  or  (2)  the  government  does  not  have  the  right 
to  use  data  for  an  intended  purpose.  The  program  manager  has  less  direct 
impact  on  rights  in  data  than  he  does  in  the  area  of  data  management.  This  is 
necessarily  so  since  the  environment  in  which  project  managers  must  function 
includes  a  complex  framework  consisting  of  statutory  law  (both  state  and 
federal),  common  law,  administrative  rulings,  and  DAR  (ASPR) ,  among  others, 
which  serve  to  specify  the  rights  that  accrue  to  the  government  with  respect 
to  data  delivered  under  contract.  For  the  most  part,  this  framework 

represents  an  environmental  factor  over  which  the  program  manager  exerts 
little  influence.  As  far  as  the  project  manager  is  concerned,  DAR  (ASPR) 

represents  the  clearest  statement  of  DoD  data  rights  policy.  The  regulations 
include  a  section  dealing  with  policy  (Section  9)  and  a  section  of  clauses 
which  serve  to  implement  the  policies  presented  in  Section  9  (Section  7) .  DAR 
(ASPR)  Section  9  addresses  DoD  policy  with  respect  to  patent  rights  (9-100), 

rights  in  technical  data  and  copyrights  (9-200)  ,  and  rights  in  computer 

software  (9-600) .  Rights  in  financial  data  and  administrative/management  data 
are  not  discussed  in  Section  9  of  DAR(ASPR) . 

DAR  (ASPR)  (Section  9-202.1)  recognizes  the  valid  interest  which  contrac¬ 
tors  have  in  preventing  the  disclosure  of  data  relating  to  items,  components, 
and/or  processes  which  they  have  developed  at  their  own  expense.  This  data 
may  be  of  a  technical,  software,  financial,  or  management  nature  and  may  or 
may  not  be  covered  by  a  patent  (see  Section  4.1.4).  However,  the  Department 
of  Defense,  in  light  of  its  mission  and  the  contracting  philosophy  under  which 
many  major  systems  are  procurred,  requires  large  amounts  of  technical  data, 
software  data,  and  other  nontechnical  data.  As  the  DoD  acquires  the  data 
necessary  to  prosecute  its  mission  (the  data  management  function,  discussed  in 
Section  5.2),  it  may  find  that  some  data  has  been  submitted  with  restrictions 
as  to  use.  These  usage  restrictions  place  constraints  upon  the  disclosure  of 
such  data  and  may  not  permit  the  data  in  question  to  be  used  to  satisfy  a 
given  need,  the  most  frequent  examples  being  reprocurement  of  the  system. 
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procurement  of  spare  parts,  and  system  modification.  In  Section  5.3,  the 
other  half  of  the  question  of  data  sufficiency  will  be  addressed  -  that  of 
rights  in  data.  Rights  in  patents  will  also  be  discussed. 

5.3.2  Rights  in  Technical  Data.  According  to  CAR  (ASPR) ,  technical  data 
is  defined  as  recorded  information,  regardless  of  form  or  characteristic,  of  a 
scientific  or  technical  nature.  Technical  data  encompasses  computer  software 
documentation,  but  does  not  include  computer  software  itself.  Nor  does  it 
include  financial  data  or  administrative/management  data.  (See  the  dictionary 
for  further  clarification.)  Program  managers  are  responsible  for  securing 
technical  data  with  rights  sufficient  for  its  anticipated  uses.  In  essence, 
DAR(ASPR)  requires  that  a  contractor  submit  all  technical  data  with  unlimited 
rights  (see  Dictionary)  except  for  that  technical  data  which  relates  to  items, 
components,  or  processes  developed  at  private  expense.  However,  even  this 
data  will  be  delivered  with  unlimited  rights  under  certain  circumstances.  For 
example,  such  data  could  be  included  in  metnuals  or  might  constitute  changes  to 
government  furnished  data,  or  negotiations  with  respect  to  rights  may  have 
resulted  in  data  developed  at  private  expense  being  delivered  to  the  govern¬ 
ment  with  unlimited  rights.  Also  the  data  may  be  of  a  "form,  fit,  and 
function"  nature.  In  these,  and  certain  other  instances,  the  government  may 
properly  acquire  data  relating  to  items,  components,  and/or  processes 
developed  at  private  expense  (i.e.,  limited  rights  data)  with  unlimited  rights. 

While  DAR  (ASPR)  recognizes  certain  instances  under  which  limited  rights 
data  can  be  acquired  with  unlimited  rights,  the  regulations  do  not  support 
attempts  to  acquire  rights  in  data  that  exceed  those  to  which  the  government 
is  entitled  unless  the  contractor  is  fairly  compensated.  Indeed,  there  is 
some  congruence  of  interests  in  that  the  Department  of  Defense  seeks  to 
encourage  the  development  of  militarily  adaptable  technology  at  private 
expense.  Obviously,  contractors  will  not  be  encouraged  to  do  so  unless  they 
perceive  a  commitment  on  the  government's  part  to  protect  such  data  once  it  is 
submitted.  Thus,  an  even  handed  approach  with  respect  to  rights  in  data  is 
required  to  encourage  innovative  approaches  to  DoD  mission  needs  as  well  as  to 
encourage  competition  in  the  procurement  of  major  weapons  systems.  These 
considerations  of  innovation  and  competition  are  two  of  the  primary  goals  of 
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0MB  Circular  A-109.  However,  the  desire  for  competition  in  the  reprocurement 
of  weapons  systems  and  in  the  procurement  of  spares  and  repair  parts  tends  to 
encourage  the  government  to  seek  unlimited  rights  in  technical  data,  as  does 
the  goal  of  developing  second  sources  of  supply.  So,  while  the  interests  of 
the  DoD  and  those  of  the  contractor  are  shared  to  some  degree,  there  are  very 
strong  incentives  for  acquiring  technical  data  with  unlimited  rights  even 
though  it  relates  to  items,  components,  or  processes  developed  at  private 
expense. 


5. 3. 2.1  Negotiating  for  Rights  in  Technical  Data.  Even  when  the 
necessary  technical  data  is  available,  rights  do  not  necessarily  exist  which 
permit  the  data  to  be  used  as  intended.  This  situation  is  most  often 
discovered  after  responsibility  for  the  weapons  system  has  been  transferred  to 
those  departmental  organizations  responsible  for  logistics  support.  It  is, 
however,  the  program  manager's  responsibility  to  acquire  the  necessary  rights 
in  data  early  in  the  acquisition  life  cycle.  To  do  so,  the  program  manager 
must  first  identify  the  potential  uses  of  the  data.  If  it  is  determined  that 
proprietary  (i.e.,  limited  rights)  data  will  be  required  to  support  a 
competitive  reprocurement  program  or  the  competitive  procurement  of  spares/ 
repair  parts,  then  (1)  the  data  relating  to  items,  components,  and/or 
processes  developed  at  private  expense  must  be  identified  and  (2)  the 
acquisition  of  unlimited  rights  in  data  must  be  negotiated. 

5. 3. 2. 1.1  The  Predetermination  of  Rights  in  Data  Process  and  Specific 
Acquisition.  DAR  (ASPR)  provides  for  the  identification  of  data  relating  to 
items,  components,  and/or  processes  developed  at  private  expense  through  a 
procedure  called  predetermination  of  rights  in  technical  data.  At  the 
discretion  of  the  program  manager,  the  contracting  officer,  or  the  offerer, 
this  procedure  may  be  initiated  through  the  inclusion  of  DAR  7-2003.61  in  the 
RFP.  Program  managers  should  specify  that  technical  data  for  which  a 
predetermination  of  rights  is  desired.  The  offeror  will  then  identify  the 
technical  data  which  he  intends  to  submit  with  limited  rights.  Just  because 
the  contractor  claims  that  certain  technical  data  is  of  a  limited  rights 
nature,  this  does  not  mean  the  government  necessarily  accepts  the  offeror's 
assertion.  If  so  requested,  the  offeror  must  furnish  clear  and  convincing 
proof  that  his  claim  as  to  the  limited  rights  nature  of  the  data  is 
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justified.  It  is  important  to  note  that  the  burden  of  proof  lies  with  the 
contractor,  not  the  government. 

If  the  DoD  needs  to  acquire  unlimited  rights  in  limited  rights  data 
(whether  identified  through  predetermination  or  not),  the  program  office  may 
negotiate  with  the  offeror  to  obtain  such  rights.  If  the  need  to  acquire 
unlimited  rights  in  limited  rights  data  is  properly  documented,  these 
unlimited  rights  will  be  included  as  a  separate  line  item  in  the  contract 
schedule  and  priced  separately.  This  procedure  is  referred  to  as  specific 
acquisition. 

Though  the  predetermination  procedure  and  the  specific  acquisition  of 
unlimited  rights  in  technical  data  are  both  sound  conceptually  and  would  seem 
to  provide  the  basis  for  avoiding  potentially  serious  rights  in  data  problems 
further  along  in  the  system's  lifa-cycle,  each  process  has  serious  limitations 
when  it  comes  to  implementation.  With  respect  to  the  predetermination  of 
rights  in  technical  data,  the  program  office  must  challenge  the  contractor  if 
their  claim  to  the  protection  afforded  limited  rights  data  is  disputed  by  the 
government.  Although  the  burden  of  proof  does  indeed  fall  to  the  offeror,  the 
time  it  takes  to  assemble  evidence  to  support  the  claim(s)  in  question  in 
conjunction  with  the  time  it  takes  to  review  the  documentation  may  constitute 
an  unacceptable  delay  in  the  award  of  the  contract.  In  addition,  for 
unlimited  rights  to  be  acquired  in  limited  rights  technical  data,  it  must  be 
shown  formally  and  in  writing  that: 

(1)  there  is  a  clear  need  for  reprocurement  of  the  item, 
component,  or  process  to  which  the  technical  data  relates; 

(2)  no  acceptable  substitute  is  available; 

(3)  the  data  in  question  is  sufficient  to  permit  a  competent 
party  to  manufacture  the  items  or  components  in  question  or 
to  perform  a  process  without  the  need  for  additional  data  not 
obtainable  at  a  reasonable  cost;  and 

(4)  the  anticipated  net  savings  in  reprocurements  will  exceed  the 
cost  of  the  technical  data  and  the  associated  rights. 

The  difficulty  encountered  in  documenting  the  above  requirements  tends  to 
discourage  the  specific  acquisition  of  unlimited  rights  in  limited  rights 
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technical  data.  Thus,  some  other  approaches  may  be  necessary  to  acquire  the 
rights  in  technical  data  necessary  to  support  certain  uses. 

5. 3. 2. 1.2  Options  to  .Acquire  Unlimited  Rights.  One  strategy  which  can 
eliminate  the  need  to  go  through  the  formal  process  of  predetermination  and 
thereby  avoid  the  time  trap  it  can  precipitate  is  to  include  in  a  request  for 
proposal  (RFP)  an  option  for  the  acquisition  of  unlimited  rights  in  limited 
rights  technical  data.  Such  a  strategy  requires  that  the  contractor  identify 
his  limited  rights  data  before  he  can  price  it.  The  time  trap  is  avoided  in 
that  the  government  does  not  challenge  the  contractor's  claim  to  limited 
rights  or  exercise  an  option  for  the  purchase  of  limited  rights  technical  data 
until  a  need  for  the  data  becomes  clearly  apparent.  Thus,  both  the  government 
and  the  contractor  can  avoid  the  time  and  expense  involved  in  the  substan¬ 
tiation  of  an  assertion  of  limited  rights  until  such  time  as  a  final  deter¬ 
mination  is  required.  This  approach  is  preferable  to  a  challenge  before 
contract  award  since  the  government  can  never  be  absolutely  sure  that  a 
particular  element  of  data  will  be  required  with  unlimited  rights  in  the 
future.  For  example,  a  change  in  specifications  or  termination  of  the 
contract  would  render  a  front-end  effort  to  predetermine  rights  in  data 
somewhat  wasted.  More  importantly,  contract  award  is  not  delayed  pending  an 
agreement  over  rights  in  data. 

A  second  strategy,  similar  to  the  first,  can  be  applied  to  non- negotiated 
awards.  In  the  first  case,  the  contractor  priced  out,  as  an  option,  unlimited 
rights  in  limited  rights  data.  Under  this  second  strategy  an  invitation  for 
bids  (IF6)  would  specify  unlimited  rights  in  data  be  priced  out  as  a  separate 
line  item  in  the  offeror's  response.  This  approach  provides  the  government 
with  the  opportunity  to  ccxnpare  the  cost  of  purchasing  unlimited  rights  in 
limited  rights  data  with  the  cost  of  paying  another  contractor  for  the 
development  of  similar  data  (in  which  the  government  takes  unlimited  rights  in 
accordance  with  DAR(ASPR)).  In  addition,  the  non-negotiation  aspect  requires 
contractors  to  price  unlimited  rights  in  limited  rights  data  more  reasonably 
since  an  unreasonably  high  quote  (which  is  possible'  and  likely  under  the 
first  strategy)  Will  effectively  remove  their  offer  from  consideration. 


5. 3. 2. 1.3  Acquisition  of  Rights  through  Follow-on  Contracts.  In  cases 
where  the  government  has  a  strong  bargaining  position,  a  third  strategy  exists 
whereby  unlimited  rights  may  be  acquired  in  limited  rights  data.  In  this 
case,  the  contract  would  contain  a  clause  stating  that  any  and  all  limited 
rights  data  submitted  under  the  contract  can  be  used  with  unlimited  rights 
(i.e.,  for  reprocurement)  if  a  production  contract  is  awarded  to  the 
contractor  for  more  than  some  certain  amount.  In  addition,  the  contract  will 
include  a  provision  that  if  such  data  is  turned  over  to  a  second  source,  it  is 
done  so  under  a  "non  use"  agreement.  In  other  words,  the  second  source  agrees 
to  use  it  only  for  the  purposes  of  the  government  and  agrees  not  to  further 
disclose  the  data  or  to  use  it  for  any  nongovernmental  purpose.  The  strategy 
seems  to  be  within  the  provisions  of  OAR  (ASPR)  since  limited  rights  technical 
data  can  be  used  for  any  purpose  so  long  as  the  government  has  written 
permission  to  do  so.  Under  this  strategy,  the  fact  that  the  contractor  signed 
a  contract  permitting  the  government  to  take  unlimited  rights  in  technical 
data  pursuant  to  the  award  of  a  production  contract  exceeding  some  certain 
monetary  floor  is  construed  as  written  permission  to  use  the  limited  rights 
technical  data  for  any  purpose  whatsoever.  While  this  strategy  satisfies  the 
letter  of  DAR  (ASPR),  it  may  be  in  opposition  to  the  policy  of  DoD  to  acquire 
rights  in  technical  data  only  to  the  extent  that  such  rights  are  essential  to 
meet  government  needs.  In  addition,  DAR  (ASPR)  recognizes  the  need  to  protect 
contractor's  rights  in  technical  data  so  as  to  encourage  privately  funded 
innovation  and  to  ensure  a  ready  flow  of  data  to  meet  government  needs  not 
requiring  unlimited  rights  in  technical  data.  In  light  of  the  preceding 
considerations,  this  third  strategy  may  not  fall  within  the  spirit  of  DAR 
(ASPR) . 

5. 3. 2. 1.4  Acquisition  of  Licenses  by  the  Government.  A  fourth  approach, 
and  one  which  may  be  the  most  equitable  to  all  parties  concerned,  is  the 
acquisition  by  the  government  of  licenses  in  limited  rights  data  (or  for  that 
matter,  in  patents  as  well).  For  example,  a  special  clause  in  an  RFP  might 
require  a  quote  for  issuing  a  license  in  limited  rights  data  to  the 
government.  Under  such  a  license,  which  would  be  of  a  form  similar  to 
standard  commercial  licenses,  the  government  would  be  permitted  to  deliver 
limited  rights  technical  data  to  other  sources  of  supply  as  government  needs 
arise.  Thus,  one  avenue  available  under  a  licensing  strategy  is  to  bundle 
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these  licenses  as  separate  contract  line  items  at  the  time  of  contract  award 
for  hardware/services.  Another  approach,  which  has  been  used  by  the  Army  for 
a  number  of  years,  is  to  buy  licenses  in  patents  (or  trade  secrets)  under  the 
authority  of  10  USC  2386.  Although  the  Army  has  been  the  most  active  service 
in  terms  of  purchasing  licenses  in  technical  data,  the  other  military  depart¬ 
ments  are  also  able  to  acquire  licenses  under  10  USC  2386.  Though  the  intent 
of  the  statute  is  to  promote  NATO  RSI  (Rationalization,  Standardization,  and 
Interoperability),  it  is  also  possible  to  acquire  licenses  from  domestic 
contractors  and  to  subsequently  license  other  domestic  firms  under  the  terms 
of  the  license  agreement  ("non-use",  etc.).  Contractors  may,  however,  desire 
to  maintain  some  control  over  the  government's  right  to  have  the  license 
practiced  for  its  benefit.  For  example,  agreements  that  allow  the  contractor 
(the  licensor)  to  approve  the  use  of  its  technical  data  by  the  prospective 
licensee  are  not  uncommon.  Even  if  such  an  approval  provision  is  not  part  of 
the  licensing  agreement,  it  may  be  found  that  contractors  are  less  than 
cooperative  when  it  comes  to  providing  data  and  technical  assistance  to 

licensees  of  which  they  do  not  approve. 

5. 3. 2. 2  Rights  Other  than  Limited  or  Unlimited.  With  respect  to 

technical  data,  DAR(ASPR)  recognizes  only  two  categories  of  rights  -  either 
limited  or  unlimited.  This  lack  of  flexibility  in  the  regulations  has  been 
recognized  since  the  Report  of  the  Commission  on  Government  Procurement 
(published  31  Dec.  1972)  which  recommended  that  statues  which  limited 

flexibility  with  respect  to  rights  in  technical  data  be  amended  or  repealed. 
At  present,  the  only  process  through  which  rights  may  be  acquired  in  technical 
data  other  than  those  above  is  to  request  a  deviation  from  the  provisicxis  of 
DAR(ASPR).  There  have  been  instances  where  the  basic  Rights  in  Technical  Data 
and  Computer  Software  has  been  modified  so  as  to  acquire  supplies  and/or 
services  that  the  contractor  would  not  otherwise  furnish.  So  there  is  a 

precedent  to  deviating  from  DAR(ASPR)  guidance  if,  by  so  doing,  the  innovation 
in  procurement  technique  serves  to  better  attain  some  desirable  objective. 
Requested  deviations  affecting  only  one  contract  may  be  authorized  according 
to  Departmental  procedures.  Deviations  affecting  more  than  one  contract  or 
contractor  must  be  approved  in  advance  by  the  Assistant  Secretary  of  Defense 
(Manpower,  Reserve  Affairs,  and  Logistics)  or  by  unanimous  approval  by  members 
of  the  DAR(ASPR)  Committee.  At  a  minimum,  according  to  DAR(ASPR)  1-109.5,  a 
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request  for  deviation  must  include,  among  other  things,  a  full  description  of 
the  deviation,  a  description  of  the  intended  effect  of  the  deviation,  and 

detailed  reasons  supporting  the  request. 

5. 3. 2. 3  Disclosure  of  Limited  Rights  Technical  Data.  The  unauthor izec’ 

disclosure  of  limited  rights  data  in  DoD  procurements  can  have  potentially 
serious  consequences.  In  a  number  of  cases,  the  Comptroller  General  has 
directed  cancellation  of  IFB's  or  comparable  documents  relating  to  negotiated 
contracts  where  a  company's  limited  rights  data  are  improperly  disclosed  to 
potential  bidders.  Of  course,  such  a  cancellation  could  involve  potentially 
serious  program  delays.  In  cases  where  the  developer  of  the  limited  rights 
data  does  not  file  a  protest  promptly  enough  to  result  in  the  halt  of  a 

contract  award,  the  Comptroller  General  will  not  question  the  legality  of  the 

contract  which  might  have  been  awarded.  Instead,  the  protestor  will  be 
directed  to  seek  relief  in  the  courts.  This  can  be  potentially  disastrous  if 
the  technical  data  improperly  disclosed  serves  to  describe  a  contractor's 

trade  secret.  While  28  USC  1498  prevents  the  owner  of  a  patent  from  enjoining 
the  performance  of  a  contract  for  the  benefit  of  the  government  as  a  remedy 
for  patent  infringement,  such  is  not  the  case  when  it  comes  to  trade  secrets. 
Owners  of  trade  secrets  can  indeed  seek  to  enjoin  contract  performance  through 
the  state  courts  and  can  halt  the  performance  of  a  government  contract.  The 
potential  effect  on  schedule  delays  and  cost  growth  is  obvious. 

5.3.3  Rights  in  Software  Data.  Because  the  legal  protection  available  to 
developers  of  software  is  still  in  a  state  of  flux,  program  managers  may  find 
that  contractors  try  to  protect  their  privately  developed  software  under  the 
traditional  trade  secret  route,  under  a  copyright,  or  through  a  patent  (or 
even  through  a  combination  of  these,  see  Section  4.1.2).  If  a  situation 
arises  where  a  contractor  seeks  both  copyright  protection  and  disclosure 
restrictions  (l.e.,  trade  secret  protection),  he  should  be  required  to  elect 
either  one  form  of  protection  or  the  other.  The  courts  have  held  that  double 
protection  is  not  legally  feasible  (U.S.  District  Court  of  Illinois  in  the 
case  of  MSA  vs.  Cyberg) .  In  addition,  the  contractor  might  be  reminded  that 
28  USC  1498(b)  prohibits  the  contractor  from  enjoining  government  reproduction 
and  distribution  of  copyrighted  works.  This  action  on  the  part  of  the 
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government  would  effectively  destroy  the  secrecy  of  the  work  and  leave  little 
for  which  the  contractor  would  seek  disclosure  restrictions. 

In  addition,  it  should  be  borne  in  mind  that  regardless  of  any  markings 
which  otherwise  restrict  disclosure,  computer  software  documentation  data 
which  constitutes  a  correction  to  government  furnished  software,  which  is  of  a 
"form,  fit,  or  function"  nature,  or  is  included  in  installation,  operation, 
maintenance,  and/or  training  manuals  is  acquired  by  the  government  with 
unlimited  rights.  Since  DAR(ASPR)  treats  software  documentation  as  technical 
data,  the  rights  taken  in  the  software  itself  are  separate  from  those  relating 
to  the  attendant  documentation. 

Additional  flexibility  is  available  to  the  program  office  in  that  other 
specific  rights  may  be  made  part  of  the  contract  so  long  as  they  do  not  dilute 
the  government's  minimum  rights. 

5.3.3. 1  Modifying  Software  Developed  Privately.  One  of  the  minimum 
rights  acquired  ly  the  government  in  software  developed  at  private  expense  is 
the  right  to  combine  it  with  other  software  or  to  otherwise  modify  it.  In 
cases  where  the  government  modifies  software  developed  at  private  expense, 
those  portions  of  the  modified  system  which  incorporate  software  originally 
acquired  with  restricted  rights  are  still  subject  to  the  same  restrictions 
that  applied  prior  to  modification.  Although  modification  is  permitted, 
neither  software  acquired  with  restricted  rights  nor  its  associated  documenta¬ 
tion  (which  is  acquired  under  the  provisions  relating  to  rights  in  technical 
data)  will  be  used  to  prepare  the  same  software  or  software  that  is 
essentially  similar.  Though  questions  such  as  the  determination  of  which 
parts  of  derivative  software  constitute  modifications  and  which  parts  belong 
to  the  system  as  it  was  originally  developed  and  when  is  a  government  prepared 
program  essentially  similar  to  one  previously  acquired  that  was  developed  at 
private  expense  seem  to  offer  fertile  ground  for  disputes,  DAI's  research  did 
not  find  this  to  be  the  case.  However,  there  does  exist  the  potential  for 
misunderstanding  and  contract  diputes. 

5.3.4  Restrictive  Markings  on  Technical  Data  and  Software.  Whether  or 
not  technical  data  or  software  has  been  developed  privately,  the  government 


takes  unlimited  rights  in  data  unless  the  technical  data  or  software  is  marked 
with  a  contractually  authorized  restrictive  marking.  If  the  data  is  entitled 
to  restrictions  on  its  disclosure  but  was  not  so  marked  by  the  contractor,  the 
contractor  can  remedy  this  situation  and  place  (at  his  own  expense)  restric¬ 
tive  markings  on  the  data  provided  that  (1)  the  omission  of  the  marking  was 
inadvertent,  (2)  the  use  of  the  marking  is  authorized,  and  (3)  the  government 
is  relieved  of  any  liability  resulting  from  the  disclosure  of  the  software  or 
technical  data.  DAR(ASPR)  states  that  the  contractor  must  request  permission 
to  retroactively  mark  his  data  within  six  months  of  its  delivery.  However, 
this  time  period  can  be  extended  if  the  contractor  seeks  and  is  granted  a 
deviation  from  the  provisions  of  DAR(ASPR). 

On  the  other  hand,  when  the  contractor  submits  technical  data  and/or 
software  which  is  not  authorized  by  the  contract  to  be  furnished  with  a 
restrictive  marking,  or  if  the  contractor  marks  the  data  with  a  restrictive 
legend  of  an  improper  form,  the  government  may  correct  the  markings  or  cancel 
and  ignore  them.  If  the  government  wishes  to  challenge  the  markings,  the 
contractor  must  be  notified  in  writing  of  the  government’s  intent  to  remove  or 
correct  the  markings.  At  the  time  that  DAR  (ASPR)  established  the  concept  of 
limited  and  unlimited  rights  in  data,  it  also  required  the  contractor  to 
substantiate  his  claim  to  the  restrictive  marking  by  providing  clear  and 
convincing  evidence.  Thus,  if  the  government  decides  to  challenge  a 
contractor's  claim  to  limited  rights  protection,  the  burden  of  proof  lies  with 
the  contractor  and  not  the  government.  Once  notified  that  the  government  has 
questioned  his  restrictive  markings,  the  contractor  has  at  least  60  days  to 
respond  to  the  inquiry  and  to  supply  evidence  that  clearly  and  convincingly 
supports  his  claim.  In  the  absence  of  a  response,  or  if  the  evidence  is 
insufficient,  the  government  may  cancel  and  ignore  any  markings  on  data  that 
was  not  entitled  to  be  furnished  with  either  limited  or  restricted  rights.  If 
it  is  a  question  of  the  form  of  the  marking  rather  than  a  question  as  to  the 
right  to  restrict  disclosure  of  the  data,  government  may  merely  correct 

the  marking  and  thereafter  use  the  data  in  accordance  with  its  new  legend.  In 
either  case,  whether  the  markings  are  cancelled  or  corrected,  the  government 
must  notify  the  contractor  in  writing  of  its  action.  Until  such  time  as  the 
restrictive  legends  are  corrected  or  cancelled  (if  it  is  proper  to  do  so),  the 
government  must  use  the  data  in  accordance  with  its  markings. 
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5.3.5  Financial  and  Administrative/^anaqement  Data.  Under  Exemption  4  of 
the  FOIA,  unclassified  records  are  not  required  to  be  released  to  the  public 
if  they  contain  "trade  secrets  or  commercial  or  financial  information  that  a 
DoD  Component  receives  from  a  person  outside  the  Government  with  the  under¬ 
standing  that  they  will  be  retained  on  a  privileged  or  confidential  basis  in 
accordance  with  the  customary  handling  of  such  records”  (DOOD  5400.7,  24  March 
1980).  For  those  program  office  members  who  handle  financial  and  adminis¬ 
trative/management  data  that  come  under  the  provisions  of  Exemption  4  of  the 
Freedom  of  Information  Act,  care  should  be  taken  to  avoid  any  misunderstanding 
with  the  contractor  who  submits  the  data.  In  order  for  the  above  exenption  to 
work  as  intended,  the  government  and  the  contractor  should  both  be  aware  of 
the  customary  handling  procedures  which  apply  to  the  data  in  question  and 
agree  that  the  data  will  be  accorded  this  customary  protection.  This  is 
especially  important  if  no  other  restrictive  markings  are  placed  on  the  data 
and  in  cases  where  submittal  of  the  data  is  on  an  informal  basis  and  bypasses 
some  of  the  formal  procedures  which  might  safeguard  sensitive  business  data. 

As  noted  in  Section  4  however,  there  are  circumstances  under  which 
unclassified  data  may  be  released  even  though  it  does  come  under  Exemption  4. 
These  provisions  tend  to  reduce  the  willingness  of  the  contractor  to  submit 
data  to  the  government.  For  example,  contractors  might  be  reluctant  to  submit 
"clear  and  convincing  evidence"  with  respect  to  a  claim  of  limited  rights 
data.  They  may  want  the  government  to  come  and  inspect  the  evidence  at  the 
contractor’s  place  of  business,  for  example.  DoD  recognizes  the  legitimacy  of 
this  concern  and  DODD  5400.7  further  restricts  the  release  of  data  covered 
under  Exemption  4  unless,  in  addition  to  those  factors  enumerated  in  Section 
4.1.3,  an  additional  finding  of  compelling  public  interest  in  support  of 
release  of  the  data  exists. 

5.3.6  Rights  in  Data  Contained  in  Proposals.  Any  proposal,  whether  it  be 
solicited  or  unsolicited,  may  include  data  which  the  offeror  would  not  want 
disclosed  to  the  public  for  any  reason  or  used  by  the  government  for  any 
purpose  other  than  to  evaluate  the  proposal.  This  data  may  be  of  a  technical 
nature,  or  financial,  or  of  a  management  type.  Regardless  of  the  nature  of 
the  data,  DAR  (ASPR)  provides  for  restrictions  on  the  disclosure  of  this 


data.  This  guidance  is  different  depending  upon  whether  or  not  the  proposal 
has  been  solicited. 


5. 3. 6.1  Rights  in  Data  and  Solicited  Proposals.  If  a  solicited  proposal 
contains  any  type  of  data  for  which  the  offeror  seeks  protection,  the  offeror 
may  mark  the  proposal  in  accordance  with  the  procedures  detailed  in  DAR  (ASPR) 
3-507.1.  The  offeror,  and  not  the  government,  is  responsible  for  placing  this 
restrictive  legend  on  the  proposal.  The  proposal  may  not  be  refused  for 
consideraticai  due  to  the  existence  of  these  restrictive  markings  nor  will  the 
data  be  disclosed  outside  the  government  without  the  written  permission  of  the 
offeror.  If  a  contract  is  subsequently  awarded  to  the  offeror  and  if  the  need 
exists  to  duplicate,  use,  or  disclose  this  protected  proposal  data,  the 
contract  should  specifically  provide  for  these  rights.  Whether  or  not  the 
government  will  acquire  these  rights  through  specific  acquisition  is  a  matter 
for  contract  negotiation. 

5. 3. 6. 2  Rights  in  Data  and  Unsolicited  Proposals.  The  same  basic 
protection  available  to  solicited  proposals  applies  to  unsolicited  ones  and  is 
even  further  amplified.  The  submittor  of  a  solicited  proposal  is  responsible 
for  affixing  a  restrictive  legend  if  he  desires  to  limit  disclosure  of  his 
data.  In  the  case  of  unsolicited  proposals,  however,  the  government  itself  is 
responsible  for  placing  a  restrictive  marking  on  the  data  even  though  the 
offeror  may  fail  to  do  so.  The  government  is  relieved  of  this  responsibility 
only  if  the  offeror  provides  clear  written  indication  that  he  does  not  want  to 
limit  distribution  of  the  data  contained  within  his  unsolicited  proposal.  In 
addition,  written  permission  may  be  required  from  the  offeror  of  an  unsol¬ 
icited  proposal  if  the  government  requires  outside  help  in  its  evaluation.  If 
such  outside  assistance  is  required,  a  written  statement  must  be  obtained  from 
the  outside  evaluator  stating  that  no  data  or  information  contained  in  the 
proposal  will  be  disclosed  outside  the  government. 

5.3.7  Rights  in  Patents.  The  important  thing  to  note  is  that  the  new 
patent  act  described  in  Section  4.1.4  applies  only  to  small  business  firms  and 
to  nonprofit  organizations  and  that  the  government  still  acquires  a  license  in 
the  patented  invention.  As  originally  passed  by  the  House,  the  Act  also 
provided  for  acquisition  of  title  by  large  business  firms  if  these  firms  would 
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specify  the  general  area  in  which  they  intended  to  conunercially  develop  the 
patented  invention.  In  its  final  form,  however,  the  Act  omitted  large 
business  firms  from  its  provisions  and  in  effect  maintained  the  status  quo 
with  respect  to  the  disposition  of  patent  rights  where  the  invention  is  made 
by  a  large  business  firm  during  the  course  of  a  government  contract.  Thus, 
the  presidential  memorandum  of  1971,  the  provisions  of  DAR  (ASPR) ,  and  the 
piecemeal  legislation  enacted  by  Congress  still  apply  to  situations  involving 
large  contractors.  However,  when  the  97th  Congress  convenes,  proponents  of 
the  original  version  of  the  Act  have  indicated  that  they  will  attempt  to  amend 
the  Act  to  include  large  business  firms  within  its  provisions  (these  being 
similar  to  those  originally  approved  by  the  House).  So  there  may  be  further 
changes  initiated  by  Congress  to  change  the  policy  of  the  government  in  this 
area. 


5.3. 7.1  Use  of  Patented  Inventions  by  or  for  the  Government.  In  those 

cases  where  the  government  has  authorized  and  consented  to  the  use  of  a 

patented  invention  on  its  behalf,  the  owner  of  the  patent  cannot  bring  a  suit 
for  infringement  against  the  contractor  who  is  using  the  patent  or  to  enjoin 
the  contractor  from  using  the  patent.  A  suit  for  such  infringement  may  be 
brought  only  against  the  government  in  the  Court  of  Claims  (under  28  DSC 
1498).  Since  the  provisions  of  28  USC  1498  require  the  authorization  and 
consent  of  the  government,  the  clause  in  either  DAR  (ASPR)  7-103.22  or 

7-302.21  is  used  in  all  contracts  unless  the  contract  is  to  be  performed 
outside  the  U.S. 

If  the  owner  of  a  patent  does  indeed  sue  the  government  for  infringement 
and  wins,  the  Court  of  Claims  will  award  compensation  to  the  owner  of  the 
patent.  However,  the  government  may  be  reimbursed  by  the  infringing 

contractor  for  any  damages  awarded  to  the  patent  owner  in  accordance  with  any 
patent  indemnity  clause  (if  any)  which  is  included  by  the  contract.  Except  in 
those  cases  where  patent  indemnity  clauses  are  not  to  be  used  (see  DAR  (ASPR) 
9-103),  an  indemnity  clause,  as  appropriate  under  the  characteristics  of  the 
procurement,  should  be  included  in  the  contract.  In  no  instance  will  a  clause 
be  included  in  any  contract  whereby  the  government  agrees  to  indemnify  a 
contractor  against  liability  for  patent  infringement. 
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6.  USE  OF  THIS  REPORT 


This  report  is  intended  to  assist  program  managers  in  fulfilling  their 
responsibilities  relating  to  data  management  and  in  acquiring  rights  in  data 
sufficient  to  support  its  intended  use.  Each  manager  must  evaluate  the 
contents  of  this  report  in  light  of  his  own  particular  situation.  However, 
components  of  the  report  and  suggestions  as  to  their  use  are  presented  below. 

1.  General  Taxonomy  of  Data,  Section  3.2.  This  classification  structure 
familiarizes  the  user  of  this  report  with  the  types  of  data  that  can  arise 
from  government  contracts  and  with  some  of  the  circumstances  which 
surround  its  submittal  that  are  pertinent  to  determining  rights  in  data. 
A  legend  to  the  structure  is  included  to  describe  the  meaning  which 
attaches  to  terms  used  in  the  structure. 

2.  Special  Taxonomy  of  Data  and  Data  Rights,  Section  3.3.  The  special 
taxonomy  of  data  and  data  rights  represents  a  dynamic  structure  easily 
adaptable  to  changes  in  policy  and  regulations.  It  conveys  to  the  user  a 
sense  of  the  underlying  logic  which  determines  the  relationship  between 
data  and  data  rights.  The  special  taxonomy  serves  as  a  general  guide  and 
includes  references  to  DAR  (ASPR)  clauses,  which  can  be  consulted  for  more 
in  depth  guidance. 

3.  Data  and  Data  Rights  Objectives,  Policies,  and  Procedures,  Section  4.  The 

history  of  data  management  provides  the  user  with  a  framework  for 
analyzing  current  developments  in  DoD's  data  management  program.  A 
history  of  DoD's  rights  in  data  policy  is  also  presented  as  well  as  a 
discussion  of  current  issues  relating  to  rights  in  technical  data, 
software  data,  financial  data,  and  administrative/management  data. 

Current  developments  in  government  patent  policy  are  also  discussed  in 
this  section.  Contract  disputes  relating  to  rights  in  data  were  analyzed 
and  some  of  the  recurring  themes  are  presented  to  highlight  potential 
problem  areas  and  to  give  some  idea  as  to  the  manner  in  which  they  have 
been  resolved  in  the  past. 
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study  Results  and  Reconunendations,  Section  5.  Recommendations  are  made  in 
those  areas  identified  as  pertinent  to  program  management.  Both  data 
management  and  rights  in  data  are  addressed.  These  observations  and 
recommendations  must  be  assessed  in  light  of  each  program  office's 
particular  circumstances. 

Appendix  A.  This  appendix  includes  pertinent  DAR  (ASPR)  clauses.  Many 
questions  relating  to  rights  in  data  can  be  resolved  through  use  of 
Appendix  A  rather  than  requiring  access  to  the  full  set  of  DAR  (ASPR) 
regulations. 

Dictionary.  The  dictionary  familiarizes  the  user  of  this  report  with 
terms  and  acronyms  relating  to  data  management  and  rights  in  data.  Each 
term/acronym  is  referenced. 
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APPENDIX  A 


This  AK>endix  contains  relevant  clauses  from  the  Defense  Acquisition 
Regulation  (DAR) /Armed  Services  Procurement  Regulation  (ASPR)  that  are 
referenced  in  the  taxonomy  development  of  Section  3  of  this  report. 


3- 507.1 

4- 913 
7-103.22 
7-104.9 
7-302.21 
7-302.23 
7-2003.61 
7-2003.76 


Restrictions  on  Disclosure  and  Use  of  Data  in  Proposals 
or  Quotations 

Limited  Use  of  Data 

Authorization  and  Consent 
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guidance.  See  Section  4.1.4. 


A-1 


I  JULY  1976 


3:73 


PROCUREMENT  BY  NEGOTIATION 

in  2-303.2,  appropriately  modified  to  relate  to  proposals  and,  if  necessary,  to 
telegraphic  proposals. 

(d)  The  normal  revisions  of  proposals  by  offerors  selected  for  discussion  dur¬ 
ing  the  usual  conduct  of  negotiations  with  such  offerors  are  not  to  be  considered 
as  late  proposals  or  late  modifications  to  proposals. 

(e)  Late  proposals  and  modifications  of  proposals  which  arc  not  considered 
shall  be  held  unopened,  unless  opened  for  identification,  until  after  award  and 
then  retained  with  other  unsuccessful  proposals. 

(f)  The  following  shall,  if  available,  be  included  in  the  purchase  office  files 
with  respect  to  each  late  proposal  or  modification  of  proposal: 

(i)  the  date  of  mailing,  filing,  or  delivery,  as  the  case  may  be; 

( ii)  the  date  and  hour  of  receipt; 

(iii)  whether  or  not  considered  for  award;  and 

(iv)  the  wrapper  or  other  evidence  if  considered  for  award. 

3-507  Treatment  of  Procurement  Information. 

3-507.1  Restrictions  on  Disclosure  arut  Use  of  Data  in  Proposals  and  Quota¬ 
tions. 

(a)  A  proposal,  whether  solicited  or  unsolicited,  may  include  data,  such  as  a 
technical  design  or  concept  or  financial  and  management  plan,  which  the  offeror 
does  not  want  disclosed  to  the  public  for  any  purpose  or  used  by  the  Government 
for  any  purpose  other  than  evaluation  of  the  proposal.  If  an  offeror  wishes  so  to 
restrict  his  proposal,  he  shall  mark  the  title  page  with  the  following  legend: 

This  data,  Airniihed  in  connection  with  Requett  for  Piopoaalt  No . *,  shall  not  be  dia- 

cloaed  outside  the  Government  and  shall  not  be  duplicated,  used,  or  discloaed  in  whole  or  in  part 
for  any  purpose  other  than  to  evaluate  the  proposal;  provided,  that  if  a  contract  is  awarded  to  this 
offeror  as  a  result  of  or  in  conneetkm  with  the  submission  of  this  data,  the  Government  shall  have 
the  right  to  duplicate,  use.  or  discloae  the  data  to  the  extent  provided  in  the  contract.  This  rastric- 
tion  does  not  limit  the  Government's  right  to  use  information  contained  in  the  dau  if  it  is  ob¬ 
tained  from  another  source  without  restriction.  The  data  subject  to  this  restriction  is  contaiiwd  in 
Sheets . (I9M  PEC) 


*ir  proposal  h  antolicilcd  (sec  S-IOI(c)).  delcu  “IvmiUicd  in  coo- 
nection  with  Rc^iieit  for  PropoMh  No . 


The  offeror  shall  mark  each  sheet  of  data  which  he  wishes  to  restrict  with  the  fol¬ 
lowing  legend: 

Use  or  disclosure  of  proposal  dau  is  subject  to  the  restriction  on  the  Title  page  of  this  Proposal. 

(IWbDEC) 

Contracting  officers  and  other  Government  personnel  shall  not  refuse  to  consider 
any  proposal  merely  because  it  or  the  data  submitted  with  it  is  so  marked.  Those 
portions  of  the  proposal  and  data  which  are  so  marked  (except  for  information 
which  is  also  obtained  from  another  source  without  restriction)  shall  be  used  only 
to  evaluate  the  proposal  and  shall  not  be  disclosed  outside  the  Government 
without  the  written  permission  of  the  offeror.  If  it  is  desired  to  duplicate,  use,  or 
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disclose  the  data  of  the  offeror  to  whom  the  contract  is  to  be  awarded,  for  pur¬ 
poses  other  than  to  evaluate  the  proposal,  the  contract  should  so  provide.  (See 
9-201  for  a  description  of  “data”  and  Section  IX,  Part  2,  in  general,  for  the  pol¬ 
icy,  instructions,  and  contract  clauses  with  respect  to  the  acquisition  and  use  of 
data.) 

(b)  Proposals  or  quotations  of  subcontractors  which  are  included  as  part  of  a 
proposal  submitted  by  a  prime-offeror  may  be  marked  as  provided  in  (a)  above. 

(c)  Records  or  data,  other  than  the  types  of  items  listed  in  1-329. 1(b),  bear¬ 
ing  such  a  legend  may  be  otherwise  subject  to  release  under  the  terms  of  the 
Freedom  of  Information  Act,  5  U.S.C.  552,  as  amended  (see  1-329).  It  is  to  be 
noted,  however,  that  absent  a  request  for  such  records  or  data  pursuant  to  the 
statutory  provisions,  and  the  subsequent  determination  of  releaseability,  the 
legend  shall  be  honored  in  accordance  with  (a)  above. 

(d)  Proposals,  solicited  and  unsolicited,  shall  be  maintained  and  disposed  of 
pursuant  to  1-308  and  related  S2-I02.1(x)  and  S2-501. 

(e)  See 4 -91 3 for  further  provisions  with  resf>ect  to  unsolicited  proposals. 

3-507.2  Disclosure  of  Information  During  the  Pre- Award  or  Pre-Acceptance 

Period 

(a)  General.  After  receipt  of  proposals  or  quotations,  no  information  con¬ 
tained  in  any  proposal  or  quotation  or  information  regarding  the  number  or 
identity  of  the  offerors  shall  be  made  available  to  the  public,  or  to  anyone  within 
the  Government  not  having  a  legitimate  interest  therein,  except  in  accordance 
with  3-508: 

(b)  Equal  Consideration  and  Information  to  AH  Prospective  Contractors. 
Discussions  with  prospective  contractors  regarding  a  potential  procurement  and 
the  transmission  of  technical  or  other  information  shall  be  conducted  only  by  the 
contracting  officer,  his  superiors  having  contractual  authority  or  others  specifi¬ 
cally  authorized.  Such  personnel  shall  not  furnish  any  information  to  a  potential 
supplier  which  alone  or  together  with  other  information  may  afford  him  an  ad¬ 
vantage  over  others.  However,  general  information  which  would  not  be  prejudi¬ 
cial  to  others  may  be  furnished  upon  request  e.g.,  explanation  of  a  particular  con¬ 
tract  clause  or  a  particular  condition  of  the  schedule.  When  necessary  to  clarify 
ambiguities,  or  correct  mistakes  or  omissions,  an  appropriate  amendment  to  the 
solicitation  shall  be  furnished  in  a  timely  manner  to  all  to  whom  the  solicitation 
has  been  furnished.  See  3-505. 

3-508  Information  to  Offerors. 

3-508.1  General.  Notice  shall  be  provided  offerors  in  accordance  with 
3-508.2  and  3-508.3  below.  Such  notice  need  not  be  given  where  disclosure  may 
in  some  way  prejudice  the  Government’s  interest  or  where  the  contract  is: 

(i)  for  subsistence; 

(ii)  negotiated  pursuant  to  10  U.S.C.  2304(A)(4),  (5),  or  (6)  (see 
3-204,  3-205,  or  3-206); 

(iii)  negotiated  with  a  foreign  supplier  when  only  foreign  sources  of  sup¬ 
plies  or  services  have  been  solicited. 

3-508.2  Pre-Award  Notice  of  Unacceptable  Offers. 

(a)  In  any  procurement  in  excess  of  $10,000  in  which  it  appears  that  the 
period  of  evaluation  of  proposals  is  likely  to  exceed  30  days  or  in  which  a  limited 
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(a)  The  submitter  of  an  unsolicited  proposal  may  mark  it  with  a  legend,  such 
as  that  provided  in  3-507. 1(a),  restricting  the  disclosure  and  use  of  data  in  the 
proposal.  If  a  proposal  is  so  marked,  the  terms  of  the  legend  shall  be  complied 
with. 

(b)  If  the  contracting  officer  receives  an  unsolicited  proposal  marked  with  a 
more  restricted  legend  than  that  provided  in  3-507. 1  (a),  then  he  shall  immediate¬ 
ly  return  the  proposal  to  the  submitter  with  a  letter  stating  that  the  proposal  can¬ 
not  be  considered  because  it  is  impracticable  for  the  Government  to  comply  with 
the  legend  (and  pointing  out  specifically  why  this  is  so),  but  that  the  proposal  will 
be  considered  if  it  is  resubmitted  with  a  satisfactorily  revised  legend  or  with  the 
legend  provided  in  3-507. 1(a). 

(c)  Except  as  provided  in  paragraphs  (d)  or  (e)  below,  the  coordinating  of¬ 
fice  (see  4-908)  shall  place  a  cover  sheet  on  the  proposal  or  the  proposal  shall  be 
otherwise  clearly  marked  as  follows  unless  the  offeror  gives  a  clear  written  indica¬ 
tion  that  he  does  not  wish  to  impose  any  restrictions  on  the  disclosure  or  use  of 
the  data  contained  in  the  proposal. 

UNSOLICITED  PROPOSAL 
USE  OF  DATA  LIMITED 

All  GovtmmenI  personnel  handling  this  proposal  shall  esercise  EXTREME  CARE  lo  insure 
that  the  information  contained  herein  is  NOT  DISCLOSED  outside  the  Government  and  it  NOT 
DUPLICATED.  USED.  OR  DISCLOSED  in  whole  or  in  pan  for  any  purpose  other  than  to  evalu¬ 
ate  the  proposal,  without  the  written  permission  of  the  offeror  (except  that  if  a  contract  is 
awarded  on  the  basis  of  this  proposal,  the  terms  of  the  contract  shall  control  disclosure  and  use). 

This  notice  does  not  limit  the  Government's  right  to  use  information  contained  in  the  proposal 
if  it  is  obtainable  from  another  source  without  restriction. 

Thb  it  a  Government  notice,  and  shall  not  by  itself  be  construed  to  impose  any  liability  upon 
the  Government  or  Government  personnel  for  any  disclosure  or  use  of  data  contained  in  this 
proposal 

(d)  If  an  unsolicited  proposal  is  received  without  any  restrictive  legend  from 
an  educational  or  nonprofit  organization  or  institution  and  it  is  necessary  or  ap¬ 
propriate  to  obtain  an  evaluation  of  the  proposal  outside  the  Government  by  lead¬ 
ing  scientists  or  other  preeminent  experts,  to  ascertain  the  merits  of  the  proposal, 

a  cover  sheet  shall  be  placed  on  the  proposal  or  the  proposal  shall  be  clearly  ^ 
marked  with  the  legend  set  forth  in  paragraph  (c)  above,  modified  by  changing 
the  first  two  words  to  read  “All  Government  and  non-Covernment"  and  by  delet¬ 
ing  the  words  "is  not  disclosed  outside  the  Government  and".  A  written  agreement 
shall  be  obtained  from  any  non-Govemment  evaluator  that  the  evaluator  will  not 
disclose  information  in  the  proposal  outside  the  Government.  If  the  proposal  is 
received  with  the  restrictive  legend  referred  to  in  paragraph  (a)  of  this  4-9 1 3,  the 
modified  cover  sheet  shall  also  be  used  and  permission  shall  be  obtained  from  the 
offeror,  prior  to  release,  for  the  release  of  the  proposal  for  outside  evaluation. 

(e)  If  an  unsolicited  proposal  is  received  from  other  than  an  educational  or 
nonprofit  organization  or  institution,  irrespective  of  whether  it  contains  a  restric¬ 
tive  legend,  and  it  is  necessary  or  appropriate  to  obtain  an  evaluation  of  the 
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proposal  by  Government  personnel  outside  the  agency  and/or  by  leading 
scientists  or  preeminent  experts  outside  the  Government,  written  permission  shall 
be  obtained  from  the  offeror  prior  to  release  of  the  proposal  for  such  evaluation. 
A  cover  sheet  shall  be  placed  on  the  proposal  or  the  proposal  shall  be  clearly 
marked  with  the  notice  set  forth  in  paragraph  (c)  above  or  as  modified  in  ac¬ 
cordance  with  paragraph  (d)  above,  if  appropriate.  A  written  agreement  shall  be 
obtained  from  any  non-Government  evaluator  that  the  evaluator  will  not  disclose 
information  in  the  proposal  outside  the  Government. 
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charged  with  respect  to  any  such  excess  payment  attributable  to  a  reduction  in  the  Contractor’s 
claim  by  reason  of  retention  or  other  disposition  of  termination  inventor)  until  ten  days  after  the 
date  of  such  retention  or  disposition,  or  such  later  date  as  determined  by  the  Contracting  Officer 
by  reason  of  the  circumstances. 

(k)  Unless  otherwise  provided  for  in  this  contract,  or  by  applicable  statute,  the  Contractor 
shall—from  the  effective  date  of  termination  until  the  expiration  of  three  years  after  final  settle* 
ment  under  this  contract — preserve  and  make  available  to  the  Government  at  all  reasonable  times 
at  the  office  of  the  Contractor  but  without  direct  charge  to  the  Government,  all  his  books, 
records,  documents  and  other  evidence  bearing  on  the  costs  and  expenses  of  the  Contractor 
under  this  contract  and  relating  to  the  work  terminated  hereunder,  or,  to  the  extent  approved  b> 
the  Contracting  Officer,  photographs,  microphotographs,  or  other  authentic  reproductions 
thereof 

(Cud  ol  eiauM) 

7-103.22  Authorization  and  Consent.  In  accordance  with  9-102. 1,  insert  the 
following  clause. 

AUTHORIZATION  AND  CONSENT  (1964  MAR) 

The  Government  hereby  gives  its  authorization  and  consent  (without  prejudice  to  any  rights  of 
indemnification)  for  all  use  and  manufacture,  in  the  performance  of  this  contract  or  any  part 
hereof  or  any  amendment  hereto  or  any  subcontract  hereunder  (including  any  lower-tier  subcon¬ 
tract),  of  any  invention  described  in  and  covered  by  a  patent  of  the  United  States  (i)  embodied  in 
the  structure  or  composition  of  any  article  the  delivery  of  which  is  accepted  by  the  Government 
under  this  contract,  or  (i;)  utilized  in  the  machinery,  tools,  or  methods  the  use  of  which  necessari¬ 
ly  results  from  compliance  by  the  Contractor  or  the  using  subcontractor  %vith  (a)  specifications  or 
written  provisions  now  or  hereafter  forming  a  part  of  this  contract,  or  (b)  specific  written  instruc¬ 
tions  given  by  the  Contracting  Officer  directing  the  manner  of  performance.  The  entire  liability  to 
the  Government  for  infringement  of  a  patent  of  the  United  States  shall  be  determined  solely  by 
the  provisions  of  the  indemnity  clauses,  if  any,  included  in  this  contract  or  any  subcontract 
hereunder  (including  any  lower-tier  subcontract),  and  the  Government  assumes  liability  for  all 
other  infringement  to  the  extent  of  the  authorization  and  consent  hereinabove  granted. 

(End  of  clause) 

7-103.23  Notice  and  Assistance  Regarding  Patent  Infringement.  In  ac¬ 
cordance  with  9-104,  insert  the  following  clause. 

NOTICE  AND  ASSISTANCE  REGARDING  PATENT  AND  COPYRIGHT  INFRINGEMENT 
(1965  JAN) 

The  provisions  of  this  clause  shall  be  applicable  only  if  the  amount  of  this  contract  exceeds 

$10,000 

(a)  The  Contractor  snail  report  to  the  Contracting  Officer,  promptly  and  in  reasonable  written 
detail,  each  notice  or  claim  of  patent  or  copyright  infringement  based  on  the  performance  of  this 
contract  of  which  the  Contractor  has  knowledge. 

(b)  In  the  event  of  any  claim  or  suit  against  the  Government  on  account  of  any  alleged  patent 
or  copyright  infringement  arising  out  of  the  performance  of  this  contract  or  out  of  the  use  of  any 
supplies  furnished  or  work  or  services  performed  hereunder,  the  Contractor  shall  furnish  to  the 
Government,  when  requested  by  the  Contracting  Officer,  all  evidence  and  information  in  posses¬ 
sion  of  the  Contractor  pertaining  to  such  suit  or  claim.  Such  evidence  and  information  shall  be 
furnished  at  the  expense  of  the  Government  except  where  the  Contractor  has  agreed  to  indemnify 
the  Government. 

(c)  This  clause  shall  be  included  in  all  subcontracts 

(End  of  ebutr) 
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shall  prompti)  notif>  the  Contracting  Officer  of  that  fact  and  shall  reimburse  the  Government  in  a 
corresponding  amount 

(f)  The  substance  of  this  clause,  including  this  paragraph  (f).  shall  be  included  in  an)  subcon¬ 
tract  in  which  the  amount  of  royalties  reported  during  negotiation  of  the  subcontract  exceeds  two 
hundred  and  fifty  dollars  (S250> 

(Lmi  of  clauw) 

7-104.9  Rights  in  Data  and  Computer  Software. 

(a)  Basic  Data  Clause.  In  accordance  wiih  9-203  and  9-603,  insert  the  fol¬ 
lowing  clause. 

RIGHTS  IN  TECHNICAL  DATA  AND  COMPLTER  SOFTWARE  (3  979  MAR) 

(a)  Dtfinitions 

(1)  Techrucai  Data  means  recorded  information,  regardless  of  form  or  charactenslic.  of  a 
•cientific  or  technical  nature.  It  may.  for  example,  document  research,  experimental,  develop¬ 
mental  or  engineering  work;  or  be  usable  or  used  to  define  a  design  or  process  or  to  procure, 
produce,  support,  maintain,  or  operate  materiel  The  data  may  be  graphic  or  pictorial  delinea¬ 
tions  in  media  such  as  drawings  or  photographs,  text  in  specifications  or  related  performance  or 
design  type  documents,  or  computer  printouts  Examples  of  technical  data  include  research  and 
engineering  data,  engineering  drawings  and  associated  lists,  specifications,  standards,  proceu 
sheets,  manuals,  technical  reports,  catalog  item  identifications  and  related  information  and  com¬ 
puter  software  documentation  Technical  Oata  does  not  include  computer  software  or  financial, 
administrative,  cost  and  pricing,  and  management  data  or  other  information  incidental  to  contract 
administration 

(2)  Computer  •  a  data  processing  device  capable  of  accepting  data,  performing  prescribed 
operations  on  the  data,  and  supplying  the  results  of  these  operations,  for  example,  a  device  that 
operates  on  discrete  data  by  performing  arithmetic  and  logic  processes  on  these  data,  or  a  device 
that  operates  on  analog  data  by  performing  physical  processes  on  the  data 

(3)  Computer  Software  •  computer  programs  and  computer  data  bases 

(4)  Computer  Program  •  a  series  of  instructions  or  statements  in  a  form  acceptable  to  a  com¬ 
puter.  designed  to  cause  the  computer  to  execute  an  operation  or  operations  Computer  programs 
include  operating  systems,  assemblers,  compilers,  interpreters,  data  management  systems,  utility 
programs,  son-merge  programs,  and  ADPE  mainienance/diagnostic  programs,  as  well  as  applica¬ 
tions  programs  such  as  payroll,  inventory  control,  and  engineering  analysis  programs  Computer 
programs  may  be  either  machine-dependent  or  machine-independent,  and  may  be  general-pur¬ 
pose  in  nature  or  designed  to  satisfy  the  requirements  of  a  particular  user 

(5)  Computer  Data  Base  a  collection  of  data  in  a  form  capable  of  being  processed  and 
operated  on  by  a  computer 

(6)  Computer  Software  Documentation  Technical  data,  including  computer  listings  and  prin¬ 
touts,  in  human-readable  form  which  (i)  documents  the  design  or  details  of  computci  software. 
<ii)  explains  the  capabilities  of  the  software,  or  (lii)  provides  operating  instructions  for  using  the 
software  to  obtain  desired  results  from  a  computer 

(7)  Urtltmited  Rights  means  rights  to  use.  duplicate,  or  disclose  technical  data  or  computer 
software  in  whole  or  in  part,  in  any  manner  and  for  any  purpose  whatsoever,  and  to  have  or  per¬ 
mit  others  to  do  so 

(8)  Limited  Rights  means  rights  to  use.  duplicate,  or  disclose  technical  data,  in  whole  or  in 
pari,  by  or  for  the  Government,  with  the  express  limitation  that  such  technical  data  shall  not, 
without  the  written  permission  of  the  parly  furnishing  such  technical  data  be  (a)  released  or  dis- 
cloaed  in  whole  or  in  part  outside  the  Government.  {b>  used  in  whole  or  m  pan  by  the  Govern¬ 
ment  for  manufacture,  or  in  the  case  of  computer  software  documentation,  for  preparing  the 
Mme  or  similar  computer  software,  or  (c)  used  by  a  parly  other  than  the  Government,  except  for 

(i)  emergency  repair  or  overhaul  work  only,  by  or  for  the  Government,  where  Ih  item 
or  process  concerned  is  no«  otherwise  reasonably  available  to  enable  timely  per¬ 
formance  of  the  work,  provided  that  the  release  or  disclosure  thereof  outside  the 
Government  shall  be  made  subject  to  a  prohibition  against  further  use.  release  or  dis¬ 
closure.  or 
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(ii)  leteaie  to  •  foreign  government,  m  the  interest  of  the  United  States  may  require, 
only  for  information  or  evaluation  within  such  government  or  for  emergency  repair 
or  overhaul  work  by  or  for  such  government  under  the  conditions  of  (i)  above. 

(9)  Rotricud  RigHu  apply  only  to  computer  software,  attd  include,  as  a  minimum,  the  right 
lo; 

(i)  use  computer  software  with  the  cttmputer  for  which  or  with  which  it  was  acquired, 
tiicludiiig  use  at  any  Government  inMallation  lo  which  the  computer  may  be  trans¬ 
ferred  by  the  Government; 

(ii)  use  computer  software  with  a  backup  computer  if  the  computer  for  which  or  with 
which  it  was  acquired  it  inoperative; 

(iii)  copy  computer  programs  for  safekeeping  (archives)  or  backup  purposes; 

(iv)  m^i^  computer  software,  or  combine  it  with  other  software,  subiect  to  the  provi¬ 
sion  that  those  poitioru  of  the  derivative  software  incorporating  restricted  rights  soft¬ 
ware  are  subject  to  the  same  restricted  rights. 

In  addition,  any  other  specific  rights  not  Inconsistent 
therewith  listed  or  described  In  this  contract  or 
described  In  a  license  or  agreement  made  a  part  of  this 
contract. 

(b)  Gmtrtuneni  Rightt. 

( 1 )  Unlimittd  Rightt.  The  Government  shall  have  unlimited  tights  in; 

(i)  technical  data  and  computer  software  resulting  directly  from  performance  of  esperi- 
mental,  developments!  or  research  work  which  was  specified  as  an  element  of  per¬ 
formance  in  this  or  ary  other  Government  contract  or  subcontract; 

(ii)  computet  software  required  to  be  originated  or  developed  under  a  Government  coit- 
tiBCt,  or  generated  at  a  necessary  pan  of  performing  a  contract; 

(iii)  computer  dau  bases,  prepared  under  a  Government  contract,  oonaiasing  of  informa¬ 
tion  supplied  by  the  Government,  information  in  which  the  Government  has  un¬ 
limited  rightt,  or  information  which  is  in  the  public  domain; 

(iv)  technical  dau  necessary  to  enable  manufacture  of  end-items,  oomponenis  and 
modificationt,  or  to  enable  the  performance  of  procr  isci,  when  the  end-items,  com¬ 
ponents,  modificaiiont  or  proceares  have  been,  or  are  being,  developed  under  this  or 
any  other  Oovemment  contract  tir  subcontract  in  which  experimental,  developmen¬ 
tal  or  research  work  it,  or  was  specified  M  an  element  rtf  coowset  performance,  ex¬ 
cept  technical  data  pertaining  to  items,  componenu,  processes,  or  computer  software 
developed  at  private  expense  (but  see  (2)(ii)  below); 

(v)  technical  data  or  con^ter  software  prepared  or  required  to  be  delivered  under  this 
or  any  other  Government  contract  or  subcontract  and  constituting  corrections  or 
changes  to  Govemmem-ftimished  data  or  computer  software; 

(vi)  technical  data  pertaining  to  end-items;  components  or  piooataes,  prepared  or 
required  to  be  Mivered  under  this  or  any  otiier  Government  contract  or  subcon¬ 
tract,  for  the  purpose  of  identifying  sources,  sue,  configuration,  nutting  and  at¬ 
tachment  characteristict,  Ainclional  characteristics  and  performance  requirements 
("form,  (it  and  function'’  daU,  c.g.,  specification  control  drawings,  catalog  sheets, 
envelope  drawirigt.  etc.); 

(vii)  nunuals  or  instructional  nwteriais  prepared  or  required  to  be  delivered  under  this 
contract  or  any  subcontract  hereu^er  for  installation,  operation,  maintenanoe  or 
training  purposes; 

(viii)  technical  data  or  compuur  software  which  is  in  the  public  domain,  or  has  been  or  m 
normally  released  or  disclosed  by  the  Contractor 
or  subcontractor  without  restriction  on  further 
disclosure;  and 

(ix)  technical  data  or  computer  software  listsd  or  dsscribed  in  an  agreemem  ineotpotated 
into  the  schedule  of  this  contract  which  the  parties  have  pmdciemiined,  on  the  basis 
of  subparagraphs  (i)  through  (vih)  above,  and  agreed  will  be  ftimished  with  un¬ 
limited  rights. 

(2)  Umiud  Rights.  The  Government  shall  have  limited  rights  in. 

(i)  technical  dau,  listed  or  described  in  an  agreement  incorporated  into  the  Schedule  of 
this  contract,  which  the  parties  have  agreed  will  be  furnished  with  limited  rights;  and 
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(ii)  unpublished  technical  data  pertaining  to  items, 
components  or  processes  developed  at  private 
expense,  and  unpublished  computer  software  docu¬ 
mentation  related  to  computer  software  that  is 
acquired  with  rcMricted  rifhit,  other  than  auch  data  ai  may  be  included  in  the  data 
referred  to  in  (b)(  I  )(i),  (v),  (vi),  (vii),  and  (viii); 
provided  that  only  the  portion  or  portioni  of  each  piece  of  data  to  which  limited  rights  are  to  be 
asserted  pursuant  to  (2)(i|  and  (ii)  above  are  identified  (for  example,  by  circling,  underscoring, 
or  a  note),  and  that  the  piece  of  data  is  marked  with  the  legend  below  in  which  it  inserted; 

A  the  number  of  the  prime  contract  under  which  the  technical  data  it  to  be 
delivered, 

B.  the  name  of  the  Contractor  and  any  subcontractor  by  whom  the  technical  data 
was  generated,  and 

C.  an  explanation  of  the  method  used  to  identify  limited  rights  data 

LIMITED  RIGHTS  LEGEND 

Contract  No . 

Contractor; . 

Explanation  of  Limited  Rights  Data  Identification  Method  Used 


Those  portions  of  this  technical  data  indicated  as  limited  rights  data  shall  not.  without  the  written 
permission  of  the  above  Contractor,  be  either  (a)  used,  released  or  disclosed  in  whole  or  in  part 
outside  the  Government,  (b)  used  in  whole  or  in  part  by  the  Government  for  manufacture  or,  in 
the  case  of  computer  software  documentation,  for  preparing  the  same  or  similar  computer  soft¬ 
ware,  or  (c)  used  by  a  party  other  than  the  Government,  except  for:  (i)  emergency  repair  or  over¬ 
haul  work  only,  by  or  for  the  Government,  where  the  item  or  process  concerned  is  not  otherwise 
reasonably  available  to  enable  timely  performance  of  the  work,  provided  that  the  release  or  disclo¬ 
sure  hereof  outside  the  Government  shall  be  made  subject  to  a  prohibition  against  further  use, 
release  or  diaclosurei  or  (ii)  release  to  a  foreign  government,  as  the  interest  of  the  United  States 
may  require,  only  for  information  or  evaluation  within  such  government  or  for  emergency  repair 
or  overhaul  work  by  or  for  such  government  under  the  conditions  of  (i)  above  This  legend, 
together  with  the  indications  of  the  portions  of  this  data  which  arc  subject  to  such  limitations  shall 
be  included  on  any  reproduction  hereof  which  includes  any  part  of  the  portions  subject  to  such 
limitations. 

(3)  Restricted  Rights  The  Government  shall  have  restricted  rights  in  computer  software, 
listed  or  dcKtibed  in  a  license  or  agreement  made  a  part  of  this  contract,  which  the  parties  have 
agreed  will  be  furnished  with  restricted  rights,  provided,  however,  notwithstanding  any  contrary 
provision  in  any  such  license  or  agreement,  the  Government  shall  have  the  rights  in  (a)(9)(i) 
through  iv.  Such  restricted  rights  are  of  no  effect  unless  the  computer  software  is  marked  by  the 
Contractor  with  the  following  legend: 

RESTRICTED  RIGHTS  LEGEND 
Use,  duplication  or  diKlosure  is  subject  to 

restrictions  stated  in  Contract  No . 

with . Name  of  Conirocior) . 

and  the  related  computer  software  documentation  includes  a  prominent  statement  of  the  restric¬ 
tions  applicable  to  the  computer  software  The  Contractor  may  not  place  any  legend  on  com¬ 
puter  software  indicating  restrictions  on  the  Government's  rights  in  such  software  unless  the 
reatrictiont  are  set  forth  in  a  license  or  agreement  made  a  part  of  this  contract  prior  to  the 
delivery  date  of  the  software  Failure  of  the  Contractor  to  apply  a  restricted  rights  legend  to  such 
computer  software  shall  relieve  the  Government  of  liability  with  respect  to  such  unmarked  soft¬ 
ware. 

(4)  No  legend  shall  be  marked  on,  nor  shall  any  limitation  or  restriction  on  rights  of  use  be 
asserted  as  to,  any  data  or  computer  software  which  the  Contractor  has  previously  delivered  to 
the  Government  without  restriction  The  limited  or  restricted  rights  provided  for  by  this  para- 
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|nph  shall  not  impair  tht  right  of  the  Government  to  use  similar  or  identical  data  or  computer 
software  acquired  from  other  sources. 

(c)  Copyright 

(1)  In  addition  to  the  rights  granted  under  the  provisions 
of  (b)  above,  the  Contractor  hereby  grants  to  the  Government  a 
nonexclusive,  paid-up  license  throughout  the  vorld,  of  the  scope 
set  forth  below,  under  any  copyright  owned  by  the  Contractor, 

in  any  work  of  authorship  prepared  for  or  acquired  by  the 
Government  under  this  contract,  to  reproduce  the  work  in  copies 
or  phonorecords ,  to  distribute  copies  or  phonorecords  to  the 
public,  to  perform  or  display  the  work  publicly,  and  to  prepare 
derivative  works  thereof,  and  to  have  others  do  so  for  Govern¬ 
ment  purposes.  With  respect  to  technical  data  and  computer 
software  in  which  the  Government  has  unlimited  rights,  the 
license  shall  be  of  the  same  scope  as  the  rights  defined  in 

(a) (7).  With  respect  to  technical  data  in  which  the  Govern¬ 
ment  has  limited  rights,  the  scope  of  the  license  is  limited 
to  the  rights  defined  in  (a)(8).  With  respect  to  computer 
software  irtiich  the  parties  have  agreed  in  accordance  with 

(b) (3)  will  be  furnished  with  restricted  rights,  the  scope 
of  the  license  is  limited  to  such  rights. 

(2)  Unless  written  approval  of  the  Contracting  Officer 
is  obtained,  the  Contractor  shall  not  Include  in  technical 
data  or  computer  software  prepared  for  or  acquired  by  the 
Government  xinder  this  contract  any  works  of  authorship  in 
which  copyright  is  not  owned  by  the  Contractor  without 
acquiring  for  the  Government  any  rights  necessary  to  perfect 
a  copyright  license  of  the  scope  specified  in  (c)(1). 

(3)  As  between  the  Contractor  and  the  Government,  the 
Contractor  shedl  be  considered  the  "person  for  whom  the 
work  was  prepared"  for  the  purpose  of  determining  author¬ 
ship  under  Section  201(b)  of  Title  17,  United  States  Code. 

(U)  Technical  data  delivered  under  this  contract  which 
carries  a  copyright  notice  shall  also  include  the  following 
statement  which  shall  be  placed  thereon  by  the  Contractor, 
or  should  the  contractor  fail,  by  the  Government: 

This  material  may  be  reproduced  by  or  for 

the  U.S.  Government  pursuant  to  the  copyright  | 

license  under  DAR  clause  7-10l*. 9(a) (date) . 

(d)  Ktmoval  of  Voaitthoriitd  Markings.  Not«riUi«Undin|  uiy  provition  of  thb  contract  con¬ 
cerning  inipcction  and  acceptance,  the  Government  may  correct,  cancel,  or  ignort  any  marking 
not  authorized  by  the  terms  of  thia  contract  on  any  technical  data  or  computer  loftware  hirniahed 
hereunder,  if: 

(i)  the  Contractor  faiU  to  reipond  within  aixty  (60)  daya  to  a  written  inquiry  by  the 
Government  concerning  the  propriety  of  the  marfcinp,  or 

(ii)  the  Conlraclor'a  reaponae  fails  to  aubetantiale,  within  sixty  (60)  daya  after  written 
notice,  the  propriety  of  limited  rights  markings  by  clear  and  convincing  evidence,  or 
of  restricted  rights  markings  by  identification  of  the  restrictions  set  forth  in  the  con¬ 
tract. 

In  ahher  case  the  Government  shall  give  written  notice  to  the  Contractor  of  the  action  taken. 

(e)  Ktlsiien  to  Paitnis  Nothing  contained  Hi  this  clause  shall  Hnply  a  license  to  the  Govern¬ 
ment  under  any  patent  or  be  construed  as  affectmg  the  scope  of  any  license  or  other  right  other¬ 
wise  granted  to  the  Government  under  any  patent. 
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(f)  Limitatiom  on  Chargts  for  Doto  ond  Computer  Software.  The  Contractor  recognizes  that  the 
Government  or  a  foreign  government  with  funds  derived  through  the  Military  Assistance  Program 
or  otherwise  through  the  United  States  Government  may  contract  for  property  or  services  with 
respect  to  which  the  vendor  may  he  liable  to  the  Contractor  for  charges  for  the  use  of  technical 
data  or  computer  software  on  account  of  such  a  contract.  The  Contractor  further  recognizes  that 
it  is  the  policy  of  the  Government  not  to  pay  in  connection  with  its  contracts,  or  to  allow  to  be 
paid  in  connection  with  contracts  made  with  funds  derived  through  the  Military  Assistance  Pro¬ 
gram  or  otherwise  through  the  United  States  Government,  charges  for  data  or  computer  software 
which  the  Government  has  a  right  to  use  and  disclose  to  others,  which  is  in  the  public  domain,  or 
which  the  Government  has  been  given  without  restrictions  upon  its  use  and  dtsciosure  to  others 
This  policy  does  not  apply  to  reasonable  reproduction,  handling,  mailing,  and  similar  administra¬ 
tive  costs  incident  to  the  furnishing  of  such  data  or  computer  software  In  recognition  of  this  pol¬ 
icy,  the  Contractor  agrees  to  participate  in  and  make  appropriate  arrangements  for  the  esclusion 
of  such  charges  from  such  contracts,  or  for  the  refund  of  amounu  received  by  the  Contractor 
with  respect  to  any  such  charges  not  so  excluded. 

(g)  Acquiiition  of  Data  and  Computer  Software  from  Subcontractors. 

( 1 )  Whenever  any  technical  data  or  computer  software  is  to  be  obuined  from  a  subcontrac¬ 
tor  under  this  contract,  the  Contractor  shall  use  this  same  clause  in  the  subcontract,  without  al¬ 
teration.  and  no  other  clause  shall  be  used  to  enlarge  or  diminish  the  Government's  or  the  Con¬ 
tractor's  rights  in  that  subcontractor  data  or  computer  software  which  is  required  for  the  Govern¬ 
ment. 

(2)  Technical  data  required  to  be  delivered  by  a  subcontractor  shall  normally  be  delivered  to 
the  next-higher  iter  Contractor  However,  when  there  is  a  requirement  in  the  prime  contract  for 
data  which  may  be  submitted  with  limited  rights  pursuant  to  (b)(2)  above,  a  subcontractor  may 
fulfill  such  requirement  by  submitting  such  data  directly  to  the  Government  rather  than  through 
the  prime  Contractor. 

(3)  The  Contractor  and  higher-tier  subcontractors  will  not  use  their  power  to  award  subcon¬ 
tracts  as  economic  leverage  to  acquire  rights  in  technical  data  or  computer  software  from  their 
subcontractors  for  themselves. 

(CndefdwM) 

(b)  Notice  of  Certain  Limited  Rights.  The  paragraph  (h)  set  forth  below  may 
be  added  to  the  clause  in  (a)  above  in  any  contract  in  which  the  contracting  of¬ 
ficer  desires  notification  of  limited  rights  data  (see  9-202. 2(g)). 

(h)  ( I )  Unleu  the  Schedule  provide)  olherwiie.  and  tubjeci  to  (2)  below,  the  Contractor  will 
promptly  notify  the  Contracting  Officer  in  writing  of  the  intended  use  by  the  Contractor  or  a  lub- 
contractor  in  performance  of  this  contract  of  any  item,  component  or  proceu  for  which  technical 
data  would  fall  within  paragraph  (b)(2)  above. 

(2)  Such  notification  ii  not  required  with  respect  to: 

(i)  standard  commercial  item)  which  are  manufactured  by  more  t)ian  one  aource  of 
supply:  or 

(ii)  item),  components  or  proceaaca  for  which  such  notice  was  given  pursuant  to 
predetermination  of  rights  in  technical  dau  in  connection  with  this  contract. 

(3)  Contracting  Officer  approval  it  not  necessary  under  thit  clauie  for  the  Contractor  to  uae 
the  item,  component  or  procea  in  the  performanire  of  the  contract.  (1972  APR) 

(c)  Technical  Data  Clause — Specific  Acquisition.  In  accordance  with 
9-203(c),  insert  the  following  clause. 

RIGHTS  IN  TECHNICAL  DATA-SPECinC  ACQUISITION  (1979  MAR)  | 

(a)  Definiiion.  Technicat  Data  meant  recorded  information,  regardlrit  of  form  or  characterittic, 
of  a  icientific  or  technical  nature.  It  may,  for  example,  document  research,  experimental, 
developmental  or  engineering  work;  or  be  usable  or  used  to  define  t  design  or  process  or  to 
procure,  produce,  support,  maintain,  or  operate  materiel.  The  data  may  be  graphic  or  pictorial 
delineations  in  media  such  at  drawings  or  photographs;  text  in  specifications  or  related  per¬ 
formance  or  design  type  documents,  or  computer  printouu.  Examples  of  technical  dau  include 
research  and  engineering  dau,  engineering  drawings  and  associated  lists,  specifications,  stan¬ 
dards,  process  sheets,  manuals,  Uchnicai  reporu,  caulog  item  identifications,  and  related  infor¬ 
mation,  and  documenution  related  to  computer  software  Technical  daU  does  not  include  com¬ 
puter  software  or  financial,  administrative,  cost  end  pricing,  and  management  daU,  or  oUier  infor¬ 
mation  incidenul  to  contract  adminittration. 
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(b)  Government  Rights.  The  Government  mey  duplicate,  uie  and  diicloie  in  any  manner  and 
for  any  purpose  whatsoever,  and  have  othert  to  do.  all  or  any  part  of  the  technical  dau  delivered 
by  the  Contractor  to  the  Government  under  this  contract. 

(c)  Copyright 

(1)  In  addition  to  the  rights  granted  under  the  pro¬ 
visions  of  (b)  above,  the  Contractor  hereby  grants  to  the 
Government  a  nonexclusive,  paid-up  license  throughout  the 
world,  of  the  scope  set  forth  below,  under  any  copyright 
owned  by  the  Contractor,  in  any  work  of  authorship  prepared 
for  or  acquired  by  the  Government  under  this  contract,  to 
reproduce  the  work  in  copies  or  phonorecords,  to  distribute 
copies  of  phonorecords  to  the  public,  to  perform  or  display 
the  work  publicly,  and  to  prepare  derivative  works  thereof, 
and  to  have  others  do  so  for  Government  pxirposes.  With 
respect  to  technical  data  and  computer  software  in  which  the 
Government  has  unlimited  rights,  the  license  shall  be  of  the 
same  scope  as  the  rights  defined  in  (a) (7).  with  respect  to 
technical  data  in  which  the  Government  has  limited  rights, 
the  scope  of  the  license  is  limited  to  the  rights  defined  in 
(a) (8) .  With  respect  to  computer  software  which  the  parties 
have  agreed,  in  accordance  with  (b) (3) ,  will  be  furnished 
with  restricted  rights,  the  scope  of  the  license  is  limited 
to  such  rights. 

(2)  Unless  written  approval  of  the  Contracting  Officer 
is  obtained,  the  Contractor  shall  not  include  in  technical 
data  or  computer  software  prepared  for  or  acquired  by  the 
Government  under  this  contract  any  works  of  authorship  in 
which  copyright  is  not  owned  by  the  Contractor  without 
acquiring  for  the  Government  any  rights  necessary  to  perfect 
a  copyright  license  of  the  scope  specified  in  (c) (1) • 

(3)  As  between  the  Contractor  and  the  Government,  the 
Contractor  shall  be  considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  determining  authorship  under 
Section  201(b)  of  Title  17,  United  States  Code. 

(4)  Technical  data  delivered  under  this  contract  which 
carries  a  copyright  notice  shall  also  include  the  following 
statement  which  shall  be  placed  thereon  by  the  Contractor,  or 
should  the  contractor  fail,  by  the  Government: 

This  material  may  be  reproduced  by  or 
for  the  U.S.  Government  pursuant  to  the 
copyright  license  under  DAR  clause 
7-104. 9(a) (date) . 

(d)  Relation  to  Patents.  Nothing  contained  in  this  clauie  shall  imply  a  licenM  to  the  Govern¬ 
ment  under  any  patent,  or  be  construed  as  affecting  the  scope  of  any  license  or  other  right  other¬ 
wise  granted  to  the  Government  under  any  patent. 

(e)  Limitation  on  Charges  for  Data.  The  Contractor  recognizes  that  the  Covemmenl,  or  a 
foreign  government  with  funds  derived  through  the  Military  Assistance  Program  or  otherwise 
through  the  United  States  Government,  may  contract  for  property  or  services  with  respect  to 
which  the  vendor  may  be  liable  to  the  Contractor  for  charges  for  the  use  of  technical  data  on  ac- 
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count  of  such  a  contract  The  Contractor  further  recognizes  that  it  is  the  policy  of  the  Govern¬ 
ment  not  to  pay  in  connection  with  its  contracts,  or  to  allow  to  be  paid  in  connection  with  con¬ 
tracts  made  with  funds  derived  through  the  Military  Assistance  Program  or  otherwise  through  the 
United  States  Government,  charges  for  data  which  the  Govemmeni  has  a  right  to  use  and  disclose 
to  others,  which  is  in  the  public  domain,  which  the  Government  has  been  given  without  restric¬ 
tions  upon  its  use  and  disclosure  to  others  This  policy  does  not  apply  to  reasonable  reproduction, 
handling,  mailing,  and  similar  administrative  costs  incident  to  the  furnishing  of  such  data,  (n 
recognition  of  this  policy,  the  Contractor  agrees  to  participate  in  and  make  appropriate  arrange¬ 
ments  for  the  exclusion  of  such  charges  from  such  contracts,  or  for  the  refund  of  amounts 
received  by  the  Contractor  with  respect  to  any  such  char^  not  so  excluded. 

(Ead  of  clauM) 

(d)  Deferred  Delivery  of  Technical  Data  or  Computer  Software.  In  accordance 
with  9-S02(b),  insert  the  following  clause. 

DEFERRED  DELIVERY  OF  TECHNICAL  DAT4  OR  COMPUTER  SOFTWARE  (1974  NOV) 

The  Government  shall  have  the  right  to  require,  at  any  time  dunng  the  performance  of  this  con¬ 
tract,  within  two  (2)  years  after  either  acceptance  of  all  items  (other  than  data  or  computer  soft¬ 
ware)  to  be  delivered  under  this  contract  or  termination  of  this  contract,  whichever  is  later,  the 
delivery  of  any  technical  data  or  computer  software  item  identified  in  this  contract  as  "deferred 
dehvery**  data  or  computer  software.  The  obligation  to  furnish  such  technical  data  required  to  be 
prepared  by  a  subcontractor  and  pertaining  to  an  item  olMained  from  him  shall  expire  two  (2) 
years  after  the  date  contractor  accepts  the  last  d<‘!»very  of  that  item  from  that  subcontractor  for 
use  in  performing  this  contract. 

(e)  Production  of  Special  Works.  In  accordance  vith 
9-20l*.2,  insert  the  following  clause: 

RIGHTS  IN  DATA-SPECIAL  WORKS  {  1979  MAR; 

(a)  The  term  "works"  as  used  herein  includes  literary, 
musical,  and  dramatic  works;  pantomimes  and  choreographic 
works;  pictorial,  graphic,  and  sculptural  works;  motion 
pictures  and  other  audiovisual  works;  sound  recordings; 
and  works  of  similar  nature.  The  term  does  not  include 
financial  reports,  cost  analyses,  and  other  information 
incidential  to  contract  administration. 

(b)  All  works  first  produced  in  the  performance  of  this 
contract  shall  be  the  sole  property  of  the  Government, 
which  shall  be  considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  authorship  in  any  copy¬ 
rightable  work  under  Section  201(b)  of  Title  17,  United 
States  Code,  and  the  Government  shall  own  all  of  the  rights 
comprised  in  the  copyright.  The  Contractor  agrees  not  to 
assert  or  authorize  others  to  assert  any  rights,  or 
establish  any  claim  to  copyright,  in  such  works.  The 
Contractor,  unless  directed  to  the  contrary  by  the  Con¬ 
tracting  Officer,  shall  place  on  any  such  works 
delivered  under  this  contract  the  following  notice: 

©  (Year  date  of  delivery)  United  States  Govern¬ 
ment  as  represented  by  the  Secretary  of 
(department ) .  All  rights  reserved. 

In  the  case  of  a  phonorecord,  the @ will  be  replaced 

by  ©I 
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(c)  Except  as  othervise  provided  in  this  ccntract,  *he 
Contractor  hereby  grants  to  the  Governr.ent  a  r.cr.exclosive , 
paid-up  license  throughout  the  world  (i)  tc  reprcduce  ir. 
copies  or  phonorecords ,  to  prepare  derivative  works,  tc 
distribute  copies  or  phonorecords,  and  to  perforr:  cr 
display  publicly  any  portion  of  a  work  which  is  not 
first  produced  in  the  performance  of  this  contract  but 

in  w’hich  copyright  is  owned  by  the  contractor  and  which 
is  incorporated  in  the  work  furnished  under  this  ccntract, 
and  (ii)  to  authorize  others  to  do  so  for  Government 
purposes . 

(d)  Unless  written  approval  of  the  Contracting  Cfficer 
is  obtained,  tht  Contractor  shall  not  include  in  any 
works  prepared  for  or  delivered  to  the  Government  under 
this  contract  any  works  of  authorship  in  which  ccryrirht 
is  not  owned  by  the  Contractor  or  the  Government  without 
acquiring  for  the  Government  any  rights  necessary  tc 
perfect  a  license  of  the  scope  set  forth  in  (c)  above. 

(e)  The  Contractor  shall  indemnify  and  save  and  hold 
harmless  the  Government,  and  its  officers,  agents  and 
employees  acting  for  the  Government,  against  any 
liability,  including  costs  and  expenses,  (i)  for  viola¬ 
tion  of  proprietary  rights,  copyrights,  or  rights  of 
privacy  or  publicity,  arising  out  of  the  creation, 
delivery,  or  use  cf  any  works  furnished  under  this 
contract,  or  (ii)  based  upon  any  libelous  or  other 
unlawful  matter  contained  in  such  works. 

(f)  Nothing  contained  in  this  clause  shall  imply  a  license 

to  the  Government  under  any  patent,  or  be  construed  as  affecting 
the  scope  of  any  license  of  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(g)  Paragraphs  (c)  and  (d)  above  are  not  applicable  to  material 
furnished  to  the  Contractor  by  the  Government  and  incorporated  in 
the  work  furnished  under  the  contract;  provided,  such  incorporated 
material  is  identified  by  the  Contractor  at  the  time  of  delivery 
of  such  work. 

(End  of  clause) 

(f)  Purchase  of  Existing  Motion  Pictures  or  Television  Recordings.  In 
accordance  with  9-205.2,  insert  the  following  clause: 

RIGHTS  i:»  .  ATA-EXISTITJG  VORV.S  (1979  MAR) 

(a)  The  term  'works  as  used  herein  includes  literary, 
musical,  and  dramatic  works;  pantomines  and  chore''rraphic 
works;  pictorial,  graphic  and  sculptural  works;  motion 
pictures  and  other  ■’udiovisual  works;  sound  recordings; 
and  works  of  a  similar  nature.  The  term  does  not  include 
financial  reports,  cost  analyses,  and  other  information 
incidental  to  contract  administration. 
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(b)  Except  as  otherwise  provided  in  this  contract, 
the  Contractor  hereby  grants  to  the  Government  a  non¬ 
exclusive,  paid-up  license  throughout  the  world  (i)  to 
distribute,  perforin  publicly,  and  display  publicly  the 
works  called  for  under  this  contract  and  (ii)  to  authorize 
others  to  do  so  for  Government  purposes. 

(c)  The  Contractor  shall  indemnify  and  save  and  hold 
harmless  the  Government,  and  its  officers,  agents,  and 
employees  acting  for  the  Government,  against  any 
liability,  including  costs  and  expenses,  (i)  for  viola¬ 
tion  of  proprietary  rights,  copyrights,  or  rights  of 
privacy  or  publicity  arising  out  of  the  creation, 
delivery,  or  use,  of  any  works  furnished  under  this 
contract,  or  (ii)  based  upon  any  libelous  or  other 
unlawful  matter  contained  in  same  works. 

(Ead  •<  ctaw) 

(g)  Contracts  To  Be  Performed  Outside  the  United  States.  In  accordance  with 
9-206,  insert  the  following  clause. 

RIGHTS  IN  TECHNICAL  DATA  AND  COMPLTER  SOFTWARE  (FOREIGN)  (1975  JUN) 

The  United  States  Government  may  duplicate,  use,  and  disclose  in  any  manner  for  any  pur* 
poses  whatsoever,  including  delivery  to  other  governments  Tor  the  furtherance  of  mutual  defense 
of  the  United  States  Government  and  other  governments,  all  technical  dau  including  reports, 
drawings  and  blueprints,  and  all  computer  software,  specified  to  be  delivered  by  the  Contractor  to 
the  United  Stales  Government  under  this  contract. 

(EadetclauM) 

(h)  Technical  Data~Withholding  of  Payment.  In  accordance  with  9-504,  in¬ 
sert  the  following  clause: 

TECHNICAL  DATA-WITHHOLDING  OF  PAYMENT  (1976  JUL) 

(a)  If  "Technical  Data"  (as  defined  in  the  clause  of  this  contract  entitled  "Rights  in  Technical 
Data  and  Computer  Software"),  or  any  part  thereof,  specified  to  be  delivered  under  this  contract, 
is  no!  delivered  within  the  time  specified  by  this  contract  or  is  deficient  upon  delivery  (including 
having  restrictive  markings  not  specifically  authorized  by  this  contract),  the  Contracting  Officer 
may  until  such  data  is  accepted  by  the  Government,  withhold  payment  to  the  Contractor  of  ten 
percent  ( 10%)  of  the  total  contract  price  or  amount  unless  a  lesser  withholding  is  specified  in  the 
contract.  Payments  shall  not  be  withheld  nor  any  other  action  taken  pursuant  to  this  paragraph 
when  the  Contractor's  failure  to  make  timely  delivery  or  to  deliver  such  data  without  deficiencies 
arises  out  of  causes  beyond  the  control  and  without  the  fault  or  negligence  of  the  Contractor. 

(b)  After  payments  total  ninety  percent  (90%)  of  the  total  contract  price  or  amount  and  if  all 
technical  data  specified  to  be  delivered  under  this  contract  has  not  been  accepted,  the  Contract¬ 
ing  Officer  may.  withhold  from  further  payment  such  sum  as  he  considers  appropriate,  not  ex¬ 
ceeding  ten  percent  ( 10%)  of  the  total  contract  price  or  amount  unless  a  lesser  withholding  limit 
is  specified  in  the  contract 

(c)  The  withholding  of  any  amount  or  subsequent  payment  to  the  Contractor  shall  not  be  con¬ 
strued  as  a  waiver  of  any  rights  accruing  to  the  Government  under  this  contract. 

lEad  at  claw*) 
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(i)  The  following  additional  pa(agraph  may  be  added  to  the  clause  in  (a) 
above  in  accordance  with  9-204. 1 . 

(  )  Publication  for  Sale.  If,  prior  to  publication 
for  sale  by  the  Government  and  within  the  period 
designated  in  the  contract  or  task  order,  but  in  no 
event  later  than  2h  months  after  delivery  of  such  data, 
the  Contractor  publishes  for  sale  any  data  (i)  designated 
in  the  contract  as  being  subject  to  this  paragraph  and 
(ii)  delivered  under  this  contract,  and  promptly  notifies 
the  Contracting  Officer  of  these  publications,  the 
Government  shall  not  publish  such  data  for  sale  or 
authorize  others  to  do  so.  This  limitation  on  the 
Government's  right  to  publish  for  sale  any  such  data 
so  published  by  the  Contractor  shall  continue  as  long 
as  the  data  is  protected  as  a  published  work  under  the 
copyright  law  of  the  United  States  and  is  reasonably 
available  to  the  public  for  purchase.  Any  such  publica¬ 
tion  shall  include  a  notice  identifying  this  Contract 
and  recognizing  the  license  rights  of  the  Government 
under  paragraph  (c)(1)  of  this  clause.  As  to  all  such 
data  not  so  published  by  the  Contractor,  this  paragraph 
shall  be  of  no  force  or  effect. 

(j)  Identification  of  Experimental,  Developmental  or  Research  Work.  In  ac¬ 
cordance  with  9-203(d),  to  prevent  any  misinterpretation  of  the  scope  of  the 
rights  in  data  provisions  of  the  contract,  the  following  schedule  provision  may  be 
included  in  contracts  which,  in  whole  or  in  part,  call  for  experimental,  develop¬ 
mental  or  research  work  as  an  element  of  performance. 

CONTRACT  SCHEDULE  ITEMS  REQUIRING  EXPERIMENTAL,  DEVELOPMENTAL  OR 
RESEARCH  WORK  (1975  .MAR) 

For  purposes  of  defining  the  nature  of  the  work  and  the  scope  of  rights  in  data  granted  to  the 
Government  pursuant  to  the  "Rights  in  Technical  Data  and  Computer  Software"  clause  of  this 
contract,  it  is  understood  and  agreed  that  items  ((iir  applicable  schedule  line  items  or  suh-line 
items,  or  data  exhibit  numbers)  require  the  performance  of  experimental,  developmental,  or 
research  work.  This  clause  docs  not  constitute  a  determination  as  to  whether  or  not  any  data 
required  to  be  delivered  under  this  contract  falls  within  the  definition  of  limited  rights  data. 

(Ead  at  prvviiioa) 

(k)  Rights  in  Technical  Data — Major  Systems  and  Subsystems  Contracts.  In 
accordance  with  9-202. 2(f)(4),  the  following  clause  may  be  inserted. 

RIGHTS  IN  TECHNICAL  DATA-MAJOR  SYSTEM  AND  SUBSYSTEM  CONTRACTS  (1971 
NOV) 

The  Contractor  agrees  that  he  will  neither  incorporate  any  provision  in  his  subcontracts  nor 
enter  into  any  agreement,  written  or  oral,  either  directly  or  indirectly,  with  subcontractors  which 
has  or  may  have  the  effect  of  prohibiting  subcontractor  sales  directly  to  the  Government  of  any 
supplies,  like  those  manufactured  or  services  like  those  furnished  by  such  subcontractor  under 
this  contract  or  any  follow-on  production  contract,  or  under  any  contract  for  parts  or  components 
of  supplies  furnished  under  this  or  any  follow-on  production  contract  The  Contractor  further 
agrees  that  all  data,  including  data  in  which  the  Government  may  not  have  unlimited  rights, 
furnished  or  otherwise  made  available  by  the  Contractor  for  use  by  subcontractors  in  furnishing 
such  supplies  or  services,  will  be  furnished  to  such  subcontractors  without  payment  to  the  Con¬ 
tractor  of  any  fee,  royalty  or  other  charge  by  the  subcontractor  or  the  Government  for  use  by 
such  subcontractors  in  furnishing  such  supplies  or  services  for  sale  directly  to  the  Government. 
For  the  purpose  of  this  paragraph,  the  term  "fee.  royalty  or  other  charge"  shall  not  include  within 
its  meaning  fees,  royalties  or  charges  for  reasonable  returns  on  use  of  patents. 

(Ead  at  ctome) 
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(l)  Identification  of  Technical  Data.  In  accordance  with  9-503,  insert  the  fol¬ 
lowing  clause. 

Identification  of  technical  data  (1975  mar) 

Technical  Data  (as  defined  in  the  **Rights  in  Technical  Data  and  Computer  Software"  clause  of 
(his  contract)  delivered  under  this  contract  shall  be  marked  with  the  number  of  this  contract, 
name  of  Contractor,  and  name  of  any  subcontractor  who  generated  (he  data 

(Kfid  •(  cbniie) 

(m)  Deferred  Ordering  of  Technical  Data  or  Computer  Software.  In  ac¬ 
cordance  with  9-502(c),  insert  the  follow-ing  clause: 

DEFERRED  ORDERING  OF  TECHNICAL  DATA  OR  COMPUTER  SOI-TW  ARE  (1974  SOM 
In  addition  to  technical  data  or  computer  software  specified  elsewhere  in  this  contract  to  be 
delivered  hereunder,  the  Government  may.  at  any  time  during  the  performance  of  this  contract  or 
within  a  period  of  three  (3)  years  after  acceptance  of  all  items  (other  than  technical  data  or  com¬ 
puter  software)  to  be  delivered  under  this  contract  or  the  termination  of  this  contract,  order  any 
technical  data  or  computer  software  (as  defined  in  the  "Rights  in  Technical  Data  and  Computer 
Software"  clause  of  (his  contract)  generated  in  the  performance  of  this  contract  or  any  subcon¬ 
tract  hereunder.  When  such  technical  data  or  computer  software  is  ordered,  the  Contractor  shall 
be  compensated  for  converting  the  data  or  computer  software  into  tiic  prescribed  form,  for 
reproduction  and  delivery  The  obligation  to  deliver  such  technical  data  of  a  subcontractor  and 
pertaining  to  an  item  obtained  from  him  shall  expire  three  (3)  years  after  tht.*  date  the  Contractor 
accepts  the  last  delivery  of  that  item  from  that  subcontractor  under  this  contract  The  Govern¬ 
ment's  rights  to  use  said  data  or  computer  software  shall  be  pursuant  to  the  "Rights  in  Technical 
Data  and  Computer  Software"  clause  of  this  contract. 

(Ead  o(  ciaMM) 


(n)  Requirements  for  Data. 

( 1 )  The  following  clause  shall  be  inserted  in  all  contracts,  except  as  pro¬ 
vided  in  (2)  below: 

DATA  REQUIREMENTS  (1972  APR) 

(a)  Data  means  recorded  information,  regardless  of  form  or  characteristics. 

(b)  The  Contractor  is  required  to  deliver  only  the  data  items  listed  on  the  DD  Form  1423 
(Contract  Data  Requirements  List)  and  data  items  identified  in  and  deliverable  under  any  con¬ 
tract  clause  of  Section  VJI  of  the  Armed  Services  Procurement  Regulation  (ASPR)  made  a  part 
of  the  contract. 

(End  o(  cteuK) 


(2)  The  clause  in  ( I )  above  need  not  be  included  in: 

(i)  any  contract,  of  which  the  aggregate  amount  involved  does  not  ex¬ 
ceed  $10,000  and  in  any  blanket  purchase  agreement  and  purchase 
order  utilizing  the  DD  Form  1155;  (However,  the  DD  Form  1423 
shall  be  used  with  orders  issued  under  a  basic  ordering  agreement.); 

(ii)  any  contract  awarded  to  a  contractor  outside  the  United  States,  ex¬ 
cept  those  under  6-501; 

(iii)  any  research  or  exploratory  development  contract  when  reports  are 
the  only  deliverable  itcm(s)  under  the  contract; 

(iv)  any  service  type  contract,  when  the  Contracting  Officer  determines 
that  the  use  of  the  DD  Form  1423  (Contract  Data  Requirements 
List)  is  impractical  for  use  with  respect  to  records  prepared  by  a 
contractor  in  performing  operation  and  maintenance  under  the  con¬ 
tract; 
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(v)  any  contract  under  which  construction  and  architectural  drawings 
and  speciHcations  are  the  only  deliverable  items; 

(vi)  any  contract  for  standard  commercial  items  when  the  only  delivera¬ 
ble  technical  data  would  be  packaged  or  furnished  with  such  items  in 
accordance  with  customary  trade  practices;  or 

(vii)  any  contract  for  items  containing  material  which,  by  virtue  of  its 
potentially  dangerous  nature,  requires  controls  to  assure  adequate 
safety  to  life  and  property,  when  the  only  deliverable  data  it  the 
Material  Safety  Data  Sheet  (MSDS)  submitted  in  compliance  with 
Federal  Standard  313A  and  the  clause  in  7-104.98,  and  when  such 
clause  it  included  in  the  contract. 

(o)  Technical  Data  Warranty. 

( I )  In  accordance  with  1-324.6,  the  following  clause  may  be  inserted. 

WARItANTV  OF  TECHNICAL  DATA  (1*74  NOVI 

(a)  Technical  dau  meant  recorded  information,  regardleu  of  form  or  characterittic,  of  a  tcien- 
lific  or  technical  nature.  It  may,  for  etample,  document  reiearch,  etperimental,  developmental  or 
enfineerini  work;  or  be  utable  or  used  to  define  a  detign  or  proceu  or  to  procure,  produce,  sup¬ 
port,  maintain,  or  operate  materiel.  The  dau  may  be  graphic  or  pictorial  delineationt  in  media 
such  as  drawings  or  photographs,  ten  in  specifications  or  related  performance  or  design  type 
documentt;  or  computer  printouts.  Essmplet  of  uchnical  dau  include  research  and  engineering 
dau,  engineering  drawings  and  atsocirted  lisu,  specifications,  sundardt,  proceu  sbeeu,  manuals, 
uchnical  reports,  catalog  item  identifications,  and  related  information,  and  documenution  re¬ 
laud  to  computer  software.  Technical  data  does  not  include  computer  software  or  financial,  ad¬ 
ministrative,  cost  and  pricing,  and  management  daU,  or  other  information  incidenul  to  contract 
administration. 

(b)  Notwithsunding  inspection  and  accepunce  by  the  Government  of  uchnical  dau  fumiahed 
under  this  contract  and  notwithstanding  any  provision  of  this  contract  concerning  the  conclusive- 
neu  thereof,  the  Contractoc  warrants  that  alt  techttical  dau  daUvatad  undat  this  contract  will  at 
the  time  of  delivery  conform  with  the  specifications  and  all  other  requirements  of  this  contract. 
The  warranty  period  shall  attend  for  three  (3)  years  after  completion  of  the  delivery  of  the  line 
hem  of  data  (u  identified  in  DD  Form  1423)  of  which  the  dau  forms  a  part;  or  any  longer  period 
specified  in  the  contract. 

(c)  The  Contractor  agrees  to  notify  the  Contracting  Officer  in  writing  immediately  of  any 
breach  of  the  above  warranty  which  the  Contractor  discovers  within  the  warranty  period. 

(d)  The  following  remedies  shall  apply  to  alt  breaches  of  the  above  warranty  provided  that  the 
Government  notifies  the  Contractor  of  the  breach  in  writing  within  the  warranty  period. 

(1)  Within  a  reasonable  lime  after  the  Contracting  Officer  notifies  the  Contractor  of  a 
breach  of  warranty,  he  may: 

(i)  by  written  notice,  direct  the  Contractor  to  correct  or  replace  at  bh  espenu  the  non- 
conforming  technical  data  promptly;  or 

(ii)  if  he  determines  that  the  Government  no  longer  has  a  requirement  for  correction  or 
replacement  of  the  data  or  that  the  dau  can  be  more  reasonably  corrected  by  the 
Government,  inform  the  Contractor  by  written  notice  that  the  Government  eleett  a 
price  or  fee  adjustment  in  lieu  of  correction  or  replacement. 

(2)  If  the  Contractor  refuus  or  fails  to  comply  with  a  direction  under  ( I )  (I)  above,  the  Con¬ 
tracting  Officer  may,  within  a  reasonable  lime  of  such  refusal  or  failure: 

(i)  by  contract  or  olherwuc,  correct  or  replace  the  nonconforming  technical  dau  and 
charge  the  Contractor  the  cost  occasioned  to  the  Government  thereby;  or 

(ii)  elect  a  price  or  fee  adjustment  in  lieu  of  correction  or  repiscement. 

(e)  The  remediei  Ml  forth  in  this  clause  repreunl  the  esclusive  means  by  which  the  rights  con¬ 
ferred  on  the  Government  by  this  cleuu  may  be  enforced 

(f)  The  provuions  of  this  clauM  epply  anew  to  that  portion  of  any  technical  dau  which  is  cor¬ 
rected  or  furnished  in  replacement  under  (d)(  I  )(i)  above. 

(lad  St  etsuse) 

(2)  In  accordance  with  1-324. 6(b),  the  following  provision  may  be  in- 
■erted  in  firm  fixed-price  contracts  as  paragraph  (d)(3)  of  the  Warranty  of 
Technical  Data  clause  set  forth  above. 
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(3 )  In  addition  to  the  remedies  specified  under  ( ! )  and  (2)  above,  the  Contractor  shall  be  li¬ 
able  to  the  Government  for  all  damages  sustained  by  the  Government  as  a  result  of  breach  of  the 
warranty  specified  in  this  clause,  however,  the  additional  liability  under  this  subparagraph  (3) 
shall  not  exceed  10%  of  the  total  contract  price,  if  the  breach  of  the  warranty  specified  in  (b)  of 
this  clause  is  with  respect  to  data  supplied  by  an  equipment  subcontractor,  the  limit  of  the  prime 
contractor's  liability  shall  be  10%  of  the  total  subcontract  price  in  the  case  of  a  firm  fixed-price 
subcontract.  75%  of  the  total  subcontract  fee  in  the  case  of  a  cost-plus-fixed-fee  or  cost-plus- 
award-fee  subcontract,  or  75%  of  the  total  subcontract  target  profit  or  fee  in  the  case  of  a  fixed- 
price  or  cost-plus’incentive-type  contract  The  additional  liability  specified  in  this  paragraph  (3) 
shall  not  apply: 

(i)  with  respect  to  the  requirement  under  Category  E  or  I  of  MIL-IVIOOO.  provided  that 
the  data  furnished  by  the  Contractor  was  current,  accurate  at  time  of  submission  and 
did  not  involve  a  significant  omission  of  data  necessary  to  comply  with  such  require¬ 
ments;  or 

(ii)  with  respect  to  specific  defects  as  to  which  the  Contractor  discovers  and  gives  writ¬ 
ten  notice  to  the  Government  before  the  error  is  discovered  by  the  Government 

(3)  In  accordance  with  I -3 24.6(b),  the  following  provision  may  be  inserted 
in  fixed-price-incentive  contracts  as  paragraph  (cl)(3)  of  the  Warranty  of  Techni¬ 
cal  Data  clause  in  7-104. 9(o). 

( 3 )  In  addition  to  the  remedies  specified  under  (d )( I )  and  (2)  above.  Contractor  shall  be  lia¬ 
ble  to  the  Government  for  all  damages  sustained  by  the  Government  as  a  result  of  breach  of  the 
warranty  specified  in  this  clause,  however,  the  additional  liability  under  this  subparagraph  (3) 
shall  not  exceed  75‘J  of  the  target  profit.  If  the  breach  of  the  warranty  specified  in  (b)  of  this 
clause  is  w  ith  respect  to  data  supplied  by  an  equipment  subcontractor,  the  limit  of  the  prime  con¬ 
tractor's  liability  shall  be  \Q%  of  the  total  subcontract  price  in  the  case  of  a  firm  fixed-price  sub- 
■■  contract.  75%  of  the  total  subcontract  fee  in  the  case  of  a  cost-plus-fixed-fee  or  cost-plus-award- 
fee  subcontract,  or  73%  of  the  total  subcontract  target  profit  or  fee  in  the  case  of  a  fixed-price  or 
cost-plus-incentive-lype  contract  Damages  due  the  Government  under  the  provisions  of  this  war¬ 
ranty  shall  not  be  considered  as  an  allowable  cost.  The  additional  liability  specified  in  this  para¬ 
graph  ( 3 )  shall  not  apply: 

(i)  with  respect  to  the  requirement  under  Category  E  or  I  of  MIL-D- 1 000,  provided  that 
the  data  furnished  by  the  Contractor  was  current,  accurate  at  time  of  submission  and 
did  not  involve  a  significant  omission  of  data  necessary  to  comply  with  such  require¬ 
ments:  or 

( ii )  with  respect  to  specific  defects  as  to  which  the  Contractor  discovers  and  gives  writ¬ 
ten  notice  to  the  Government  before  the  error  is  discovered  by  the  Government. 

(p)  Restrictive  Markings  on  Technical  Data.  In  accordance  with 
9-202.3(c)( 2),  insert  the  following  clause. 

RESTRICTIV  E  MARKINGS  ON  TECHNICAL  DATA  (1975  MAR) 

(a)  The  Contractor  shall  have,  maintain,  and  follow  throughout  the  performance  of  this  con¬ 
tract.  procedures  sufficient  to  assure  that  restrictive  markings  arc  used  on  technical  data  required 
to  be  delivered  hereunder  only  when  authorized  by  the  terms  of  the  “Rights  in  Technical  Data 
and  Computer  Software"  clause  of  this  contract.  Such  procedures  shall  be  in  writing.  The  Con¬ 
tractor  shall  also  maintain  a  quality  assurance  system  to  assure  compliance  with  this  clause. 

(b)  As  part  of  the  procedures,  the  Contractor  shall  maintain  (I)  records  to  show  how  the 
procedures  of  (a)  above  were  applied  in  determining  that  the  markings  are  authorized,  as  well  as 
(2)  such  records  as  are  reasonably  necessary  to  show  pursuant  to  (d)(ii)  of  the  "Rights  in  Techni¬ 
cal  Data  and  Computer  Software"  clause  that  restrictive  markings  used  in  any  piece  of  technical 
data  delivered  under  this  contract  are  authorized. 
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(c)  The  Contractor  thall,  within  sixty  (60)  days  after  award  of  this  contract,  identify  in  writing 
to  the  Contracting  OfTicer  by  name  or  title  the  person!  s)  having  the  Tinal  responsibility  within 
Contractor's  organization  for  determining  whether  restrictive  markings  are  to  be  placed  on 
technical  data  to  be  delivered  under  this  contract.  The  Contractor  hereby  authorizes  direct  con¬ 
tact  between  the  Government  and  such  person(s)  in  resolving  questions  involving  restrictive 
markings. 

(d)  The  Contracting  Officer  may  evaluate  or  verify  the  Contractor's  procedures  to  determine 
their  effectiveness.  Upon  request,  a  copy  of  such  written  procedures  shall  be  furnished.  The 
failure  of  the  Contracting  Officer  to  evaluate  or  verify  such  procedures  shall  not  relieve  the  Con¬ 
tractor  of  the  responsibility  for  complying  with  (a)  and  (b)  above. 

(e) (  I )  If  the  Contractor  fails  to  make  a  good  faith  effort  to  institute  the  procedures  of  (a)  and 
(b)  above,  any  limited  rights  markings  on  technical  data  delivered  under  this  contract  may  be 
canceled  or  ignored  by  the  Contracting  Officer.  The  Contracting  Officer  shall  give  written  notice 
to  the  Contractor  of  the  action  taken,  including  identification  of  the  data  on  which  markings  have 
been  canceled  or  ignored,  and  thereafter  may  use  such  data  with  unlimited  rights. 

(2)  The  Contracting  Officer  may  give  written  notification  to  the  Contractor  of  any  failure  to 
maintain  or  follow  the  established  procedures,  or  of  any  material  deficiency  in  the  prexedures, 
and  state  a  period  of  time  not  less  than  thirty  (30)  days  within  which  the  Contractor  shall 
complete  corrective  action.  If  corrective  action  is  not  completed  within  the  specified  time,  restric¬ 
tive  markings  on  any  technical  data  being  prepared  for  delivery  or  delivered  under  this  contract 
during  that  period  shall  be  presumed  to  be  unauthorized  by  the  terms  thereof  and  the  Contracting 
Officer  may  cancel  or  ignore  such  markings  if  the  Contractor  is  unable  to  substantiate  the 
markings  in  accordance  with  the  procedures  of  paragraph  (d)  of  the  "Rights  in  Technical  Data 
and  Computer  Sofia  are"  clause. 

(f)  Notwithstanding  any  provisions  of  this  contract  concerning  inspection  and  acceptance,  the 
acceptance  by  the  Government  of  technical  dau  with  restrictive  legends  shall  not  be  construed  as 
a  waiver  of  any  rights  accruing  to  the  Government. 

(g)  This  clause,  including  this  paragraph  (g),  shall  be  included  in  each  subcontract  under 
which  technical  data  is  required  to  be  delivered.  When  so  inserted,  "Contractor"  shall  be 
changed  to  "Subcontractor". 

(Ead  ef  tlaiur) 

7-104.10  Ground  and  Flight  Risk.  In  accordance  with  10-404,  insert  the  fol¬ 
lowing  clause. 

GROUND  AND  FLIGHT  RISK  (1975  OCT) 

(a)  Notwithstanding  any  other  provisions  of  this  contract,  except  as  may  be  specifically  pro¬ 
vided  in  the  Schedule  as  an  exception  to  this  clause,  the  Government,  subject  to  the  definitions 
and  limitations  of  this  clause,  assumes  the  risk  of  damage  to,  or  loss  or  destruction  of,  aircraft  "in 
the  open",  during  "operation",  and  in  "flight",  as  these  terms  are  defined  below,  and  agrees  that 
the  Contractor  shall  not  be  liable  to  the  Government  for  any  such  damage,  loss,  or  destruction, 
the  risk  of  which  is  so  assumed  by  the  Government 

(b)  For  the  purposes  of  this  clause: 

(i)  Unless  otherwise  specifically  provided  in  the  Schedule,  the  term  "aircraft"  means— 

(A)  aircraft  (including  (I)  complete  aircraft,  and  (II)  aircarft  in  the  course  of  being 
manufactured,  disassembled,  or  reassembled,  provided,  that  an  engine  or  a  por¬ 
tion  of  a  wing  or  a  wing  is  attached  to  a  fuselage  of  such  aircraft )  to  be  furnished 
to  the  Government  under  this  contract  ( whether  before  or  after  acceptance  by 
the  Government),  and 

(B)  aircraft  (regardless  of  whether  in  a  state  of  disassembly  or  reassembly)  furnished 
by  the  Government  to  the  Contractor  under  this  contract, 

including  all  property  installed  therein,  or  in  the  proceu  of  installation,  or  temporari¬ 
ly  removed  from  such  aircraft,  provided,  however,  that  such  aircraft  and  property  are 
not  covered  by  a  separate  bailment  agreement 
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7-302.13  Buy  American  Act.  In  accordance  with  7-104.3,  insert  the  clause 
therein.  When  the  contract  involves  constriction  work,  in  accordance  with 
7-602.20  and  7-602.24  also  insert  the  clauses  therein. 

7-302.14  Convict  Labor.  In  accordance  with  12-203,  insert  the  clause  in 
7-104.17. 

7-302.15  Walsh-Healey  Public  Contracts  Act.  In  accordance  with  Section  XII, 
Part  6,  insert  the  clause  in  7-103.17. 

7-302.16  Contract  Work  Hours  and  Safety  Standards  Act — Overtime  Compen¬ 
sation.  In  accordance  with  12-301,  12-302,  and  12-306,  insert  the  clauses  in 
7-103.16. 

7-302.17  Equal  Opportunity.  In  accordance  with  12-807.1,  insert  the  ap-  I 
plicable  clause  in  7-103.18. 

7-302.18  Officials  Not  To  Benefit.  Insert  the  clause  in  7-103.19. 

7-302.19  Covenant  Against  Contingent  Fees.  Insert  the  clause  in  7-103.20. 
7-302.20  Gratuities.  In  accordance  with  7-104.16,  insert  the  clause  therein. 
7-302.21  Authorization  and  Consent.  In  accordance  with  9-102,  insert  the 
following  clause  or  the  clause  in  7-103.22  as  appropriate. 

authorization  and  consent  ( 1941  JAN) 

The  Government  hereby  gives  its  authorization  and  consent  for  all  use  and  manufacture  of  any 
invention  described  in  and  covered  by  a  patent  of  the  United  States  in  the  performance  of  this 
contract  or  any  pan  hereof  or  any  amendment  hereto  or  any  subcontract  hereunder  (including 
any  lower-tier  subcontract). 

(End  «(  dauw) 

7-302.22  Notice  and  Assistance  Regarding  Patent  Infringement.  In  ac¬ 
cordance  with  9-104,  insert  the  clause  in  7-103.23. 

7-302.23  Clauses  for  Domestic  Contracts. 

(a)  Patent  Rights  clause  -  Acquisition  by  the  Government  (Long  Form).  When 
a  contract  is  determined  to  fall  within  9-107. 3(a)(2).  the  following  clause  shall 
be  included  in  the  contract. 

PATENT  RIGHTS  -  ACQUISITION  BY  THE  GOVERNMENT  (LONG  FORM)  (1977  AUG) 

(a)  Otfinitions. 

(f)  '‘Subject  Invention"  means  any  invention  or  discovery  of  the  Conlracior  conceived  or 
first  actually  reduced  to  practice  in  the  course  of  or  under  this  contract,  and  includes  any  art. 
method,  process,  machine,  manufacture,  design,  or  composition  of  matter,  or  any  new  and  useful 
improvement  thereof,  or  any  variety  of  plant,  which  is  or  may  be  patentable  under  the  Patent 
Laws  of  the  United  States  of  America  or  any  foreign  country 

(2)  "Contract"  means  any  contract,  agreement,  grant,  or  other  arrangement,  or  subcontract 
entered  into  with  or  for  the  benefit  of  the  Government  where  a  purpose  of  the  contract  is  the  con¬ 
duct  of  experimental,  developmental,  or  research  work- 

(3)  "States  and  domestic  municipat  governments"  means  the  States  of  the  United  States,  the 
District  of  Columbia.  Puerto  Rico,  the  Virgin  Islands.  American  Samoa,  Guam,  the  Trust  Territo¬ 
ry  of  the  Pacific  Islands,  and  any  political  subdivision  and  agencies  thereof. 

(4)  "Government  agency"  includes  an  executive  department,  independent  commission, 
board,  office,  agency,  administration,  authority,  Government  corporation,  or  other  Government 
establishment  of  the  executive  branch  of  the  Government  of  the  United  States  of  Amenca. 

(5)  "To  bring  to  the  point  of  practical  application"  means  to  manufacture  in  the  case  of  a 
composition  or  product,  to  practice  in  the  case  of  a  process,  or  to  operate  in  the  case  of  a 
machine  and  under  such  conditions  as  to  establish  that  the  invention  is  betng  worked  and  that  its 
benefits  are  reasonably  accessible  to  the  public. 
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(b)  Allocation  of  principal  rights. 

( 1 )  Assignment  to  the  Government.  The  Contractor  agrees  to  assign  to  the  Government  the 
entire  right,  title,  and  interest  throughout  the  world  in  and  to  each  Subject  Invention,  except  to 
the  extent  that  rights  are  retained  by  the  Contractor  under  paragraphs  (b)(2)  and  (d)  of  this 
clause. 

(2)  Greater  Rights  Determinatioru.  The  Contractor,  or  the  employee-inventor  with  authoriza¬ 
tion  of  the  Contractor,  may  retain  greater  rights  than  the  nonexclusive  license  provided  in  para¬ 
graph  (d)  of  this  clause  in  accordance  with  the  procedure  and  criteria  of  ASPR  9-109.6  A 
request  for  a  determination  of  whether  the  Contractor  or  the  employee-inventor  is  entitled  to 
retain  such  greater  rights  must  be  submitted  to  the  Contracting  Officer  at  the  time  of  the  first  dis¬ 
closure  of  the  invention  pursuant  to  paragraph  (e)(2)(i)  of  this  clause,  or  not  later  than  three  (3) 
months  thereafter,  or  such  longer  period  as  may  be  authorized  in  writing  by  the  Contracting  Of¬ 
ficer  for  good  cause  shown  in  writing  by  the  Contractor.  The  information  to  be  submitted  for  a 
greater  rights  determination  is  specified  in  ASPR  9-l09.6(a).  Each  determination  of  greater 
rights  under  this  contract  normally  shall  be  subject  to  paragraph  (c)  of  this  clause  and  to  the 
reservations  and  conditions  deemed  to  be  appropriate  by  the  Contracting  Officer. 

(c)  Minimum  rights  acquired  by  the  Government.  With  respect  to  each  Subject  Invention  to 
which  the  Contractor  retains  principal  or  exclusive  rights,  the  Contractor: 

(i)  hereby  grants  to  the  Government  a  nonexclusive,  nontransferable,  paid-up  license  to 
make,  use.  and  sell  each  Subject  Invention  throughout  the  world  by  or  on  behalf  of 
the  Government  of  the  United  States  (including  any  Government  agency)  and  the 
States  and  domestic  municipal  governments; 

(ii)  agrees  to  grant  to  responsible  applicants,  upon  request  of  the  Government,  a  license 
on  terms  that  are  reasonable  under  the  circumstances; 

(A)  unless  the  Contractor,  his  licensee,  or  his  assignee,  demonstrates  to  the  Govern¬ 
ment  that  effective  steps  have  been  taken  within  three  ( 3 )  years  after  a  patent  is¬ 
sues  on  such  invention  to  bring  the  invention  to  the  point  of  practical  application 
or  tliat  the  invention  has  been  made  available  for  licensing  royalty-free  or  on 
terms  that  are  reasonable  in  the  circumstances,  or  can  show  cause  why  the  prin¬ 
cipal  or  exclusive  rights  should  be  retained  for  a  further  period  of  time;  or 

(B)  to  the  extent  that  the  invention  is  required  for  public  use  by  governmental  regu¬ 
lations  or  as  may  be  necessary  to  fulfill  public  health,  welfare  or  safety  needs,  or 
for  other  public  purposes  stipulated  in  this  contract; 

(iii)  shall  submit  written  reports  at  reasonable  intervals,  upon  request  of  the  Government, 
during  the  term  of  the  patent  on  the  Subject  Invention,  regarding: 

(A)  the  commercial  use  that  is  being  made  or  is  intended  to  be  made  of  such  inven¬ 
tion:  and 

(B)  the  steps  taken  by  the  Contractor  or  his  transferee  to  bring  the  invention  to  the 
point  of  practical  application,  or  to  make  the  invention  available  for  licensing; 

(iv)  agrees  to  arrange,  when  licensing  any  subject  inventions,  to  avoid  royally  charges  on 
procurements  involving  Government  funds,  including  funds  derived  through  the  Mili¬ 
tary  Assistance  Program  of  the  Government  or  otherwise  derived  through  the 
Government,  and  to  refund  any  amounts  received  as  royalty  charges  on  any  Subject 
Invention  in  procurements  for,  or  on  behalf  of,  the  Government,  and  to  provide  for 
such  refund  in  any  instrument  transferring  nghts  in  such  invention  to  any  party;  and 

(V)  agrees  to  provide  for  the  Government's  paid-up  license  pursuant  to  paragraph  (c)(i) 
of  this  clause  in  any  instrument  transferring  rights  in  a  Subject  Invention  and  to  pro¬ 
vide  for  the  granting  of  licenses  as  required  by  (c)(ii)  of  this  clause,  and  for  the  re¬ 
porting  of  utilization  information  as  required  by  paragraph  (c)(iii)  of  this  clause 
whenever  the  instrument  transfers  principal  or  exclusive  rights  in  any  Subject  Inven¬ 
tion 

Nothing  contained  in  this  paragraph  (c)  shall  be  deemed  to  grant  to  the  Government  any  rights 
with  respect  to  any  invention  other  than  a  Subject  Invention. 

(d)  Minimum  rights  to  the  Contractor. 

( I )  The  Contractor  reserves  a  revocable,  nonexclusive,  royalty-free  license  in  each  patent 
application  filed  in  any  country  on  a  Subject  Invention  and  any  resulting  patent  in  which  the 
Government  acquires  title.  The  license  shall  extend  to  the  Contractor's  domestic  subsidiaries  and 
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affiliates,  if  any,  within  the  corporate  structure  of  which  the  Contractor  is  a  part  and  shall  include 
the  right  to  grant  sublicenses  of  the  same  scope  to  the  extent  the  Contractor  was  legally  obligated 
to  do  so  at  the  time  the  contract  was  awarded.  The  license  shall  be  transferable  only  with  ap¬ 
proval  of  the  Contracting  Officer,  except  when  transferred  to  the  successor  of  that  part  of  the 
Contractor's  business  to  which  the  invention  pertains. 

(2)  The  Contractor's  domestic  nonexclusive  license  retained  pursuant  to  paragraph  (d)(  I )  of 
this  clause  may  be  revoked  or  modified  to  the  extent  necessary  to  achieve  expeditious  practical 
application  of  the  Subject  Invention.  The  license  shall  not  be  revoked  in  that  field  of  use  and/or 
the  geographical  areas  in  which  the  contractor  has  brought  the  invention  to  the  point  of  practical 
application  and  continues  to  make  the  benefits  of  the  invention  reasonably  accessible  to  the 
public.  The  Contractor's  nonexclusive  license  in  any  foreign  country  reserved  pursuant  to  para¬ 
graph  (d)(  I )  of  this  clause  may  be  revoked  or  modified  at  the  discretion  of  the  Contracting  Of¬ 
ficer  to  the  extent  the  Contractor  or  his  domestic  subsidiaries  or  affiliates  have  failed  to  achieve 
the  practical  application  of  the  invention  in  such  foreign  country. 

(3)  Before  modification  or  revocation  of  the  license,  pursuant  to  paragraph  (d)(2)  of  this 
clause,  the  Contractor  shall  be  given  written  notice  of  the  intent  to  modify  or  revoke  the  license 
and  shall  be  allowed  thirty  (30)  days  or  such  longer  period  as  may  be  authorized  by  the  Contract¬ 
ing  Officer  for  good  cause  shown  in  writing  by  the  Contractor  after  such  notice  to  show  cause 
why  the  license  should  not  be  modified  or  revoked.  The  Contractor  shall  have  the  right  to  contest 
any  decision  concerning  the  modification  or  revocation  of  the  license  in  accordance  with  Depart¬ 
mental  inventions  licensing  regulations. 

(e)  Invention  identification,  disclosures  and  reports. 

( 1 )  The  Contractor  shall  establish  and  maintain  active  and  effective  procedures  to  assure 
that  Subject  Inventions  are  promptly  identified  and  timely  disclosed.  These  procedures  shall  in¬ 
clude  the  maintenance  of  laboratory  notebooks  or  equivalent  records  and  other  records  as  are 
reasonably  necessary  to  document  the  conception  and/or  the  first  actual  reduction  to  practice  of 
Subject  Inventions,  and  records  which  show  that  the  procedures  for  identifying  and  disclosing  the 
inventions  are  followed.  Upon  request,  the  Contractor  shall  furnish  the  Contracting  Officer  a 
description  of  such  procedures  so  that  he  may  evaluate  and  determine  their  effectiveness. 

(2)  The  Contractor  shall  furnish  the  Contracting  Officer: 

(i)  a  complete  technical  disclosure  for  each  Subject  Invention,  within  six  (6)  months 
after  conception  or  first  actual  reduction  to  practice,  whichever  occurs  first  in  the 
course  of  or  under  the  contract,  but  in  any  event  prior  to  any  on  sale,  public  use,  or 
publication  of  such  invention  known  to  the  Contractor.  The  disclosure  shall  identify 
the  contract  and  inventor(s)  and  be  sufficiently  complete  in  technical  detail  and  ap¬ 
propriately  illustrated  by  sketch  or  diagram  to  convey  to  one  skilled  in  the  art  to 
which  the  invention  pertains,  a  clear  understanding  of  the  nature,  purpose,  operation, 
and  to  the  extent  known,  the  physical,  chemical,  biological,  or  electrical  charac¬ 
teristics  of  the  invention; 

(ii)  interim  reports,  preferably  on  DD  Form  882,  at  least  every  twelve  (12)  months  from 
the  date  of  the  contract  listing  Subject  Inventions  during  that  period  and  certifying 
that: 

(A)  the  Contractor's  procedures  for  identifying  and  disclosing  Subject  Inventions  as 
required  by  this  paragraph  (e)  have  been  followed  throughout  the  reporting 
period; and 

(B)  all  Subject  Inventions  have  been  disclosed  or  that  there  are  no  such  inventions; 
and 

(iii)  a  final  report,  preferably  on  DD  Form  882,  within  three  (3)  months  after  completion 
of  the  contract  work,  listing  all  Subject  Inventions  or  certifying  that  there  were  no 
such  inventions. 

(3)  The  Contractor  shall  obtain  patent  agreements  to  effectuate  the  provisions  of  this  clause 
from  all  persons  in  his  employ  who  perform  any  part  of  the  work  under  this  contract  except  non¬ 
technical  personnel,  such  as  clerical  and  manual  labor  personnel. 

(4)  The  Contractor  agrees  that  the  Government  may  duplicate  and  disclose  Subject  Inven¬ 
tion  disclosures  and  all  other  reports  and  papers  furnished  or  required  to  be  furnished  pursuant  to 
this  clause. 

(f)  Forfeiture  of  rights  in  unreported  Subject  Inventions. 
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( 1 )  The  Contractor  shall  forfeit  to  the  Government  all  rights  in  any  Subject  Invention  which 
he  fails  to  disclose  to  the  Contracting  OfTicer  within  six  (6)  months  after  the  time  he: 

(i)  files  or  causes  to  be  filed  a  United  States  or  foreign  application  thereon,  or 

(ii)  submits  the  final  report  required  by  paragraph  (e)(2)(iii)  of  this  clause,  whichever  is 
later. 

(2)  However,  the  Contractor  shall  not  forfeit  rights  in  a  Subject  Invention  if.  within  the  time 
specified  in  ( I  )(i)  or  ( I  )(ii)  of  (his  paragraph  (f),  the  Contractor: 

(i)  prepared  a  written  decision  based  upon  a  review  of  the  record  that  the  invention  was 
neither  conceived  nor  first  actually  reduced  to  practice  in  the  course  of  or  under  the 
contract:  or 

(ii)  contending  (hat  (he  invention  is  not  a  Subject  Invention,  he  nevertheless  discloses  the 
invention  and  all  facts  pertinent  to  his  contention  to  the  Contracting  Officer;  or 

(iii)  establishes  that  the  failure  to  disclose  did  not  result  from  his  fault  or  negligence. 

(3)  Pending  written  assignment  of  the  patent  applications  and  patents  on  a  Subject  Invention 
determined  by  the  Contracting  Officer  to  be  forfeited  (such  determination  to  be  a  final  decision 
under  the  Disputes  clause),  the  Contractor  shall  be  deemed  to  hold  the  invention  and  the  patent 
applications  and  patents  pertaining  thereto  in  trust  for  the  Government.  The  forfeiture  provision 
of  this  paragraph  (f)  shall  be  in  addition  to  and  shall  not  supersede  other  rights  and  remedies 
which  the  Government  may  have  with  respect  to  Subject  Inventions. 

(g)  Examinaliim  of  records  rcioiing  to  inventions. 

( 1 )  The  Contracting  Officer  or  his  authorized  representative  shall,  until  the  expiration  of 
three  (3)  years  alter  final  payment  under  this  contract,  have  the  right  to  examine  any  books 
(including  laboratory  notebooxs),  records,  documents,  and  other  supporting  data  of  the  Contrac¬ 
tor  which  the  Contracting  Officer  reasonably  deems  pertinent  to  the  discovery  or  identification  of 
Subject  Inventions  or  to  determine  compliance  with  the  requirements  of  this  clause. 

(2)  The  Contracting  Officer  or  his  authorized  representative  shall  have  the  right  to  examine  | 
all  books  (including  laboratory  notebooks),  records,  and  documents  of  the  Contractor  relating  to 
the  conception  or  first  actual  reduction  to  practice  of  inventions  in  the  tame  field  of  technology 

as  the  work  under  this  contract,  to  determine  whether  any  such  inventions  are  Subject  Inventions 
if  the  Contractor  refuses  or  fails  to: 

(i)  establish  the  procedures  of  paragraph  (e)(  I )  of  this  clause;  or 

(ii)  maintain  and  follow  such  procedures,  or 

(iii)  correct  or  eliminate  any  material  deficiency  in  the  procedures  within  thirty  (30)  days 
after  the  Contracting  Officer  notifies  the  Contractor  of  such  a  deficiency 

(h)  Withholding  of  payment  (not  applicable  in  subcontracts). 

( 1 )  Any  time  before  final  payment  of  the  amount  of  this  contract,  the  Contracting  Officer 
may.  if  he  deems  such  action  warranted,  withhold  payment  until  a  reserve  not  exceeding  SSO.CXX) 
or  five  percent  (S%)  of  (he  amount  of  this  contract,  whichever  is  less,  shall  have  been  set  aside  if 
in  his  opinion  the  Contractor  fails  to: 

(i)  establish,  maintain  and  follow  effective  procedures  for  identifying  and  disclosing  Sub¬ 
ject  Inventions  pursuant  to  paragraph  (e)(  I )  of  this  clause;  or 

(ii)  disclose  any  Subject  Invention  pursuant  to  paragraph  (e)(2)(i)  of  this  clause;  or 

( iii )  deliver  acceptable  interim  reports  pursuant  to  paragraph  ( e )( 2 )( ii )  of  this  clause,  or 

(iv)  provide  the  information  regarding  subcontracts  pursuant  to  paragraph  (i)(S)  of  this 
clause. 

Such  reserve  or  balance  shall  be  withheld  until  the  Contracting  Officer  has  determined  that  the 
Contractor  has  rectified  whatever  deficiencies  exist  and  has  delivered  all  reports,  disclosures,  and 
other  information  required  by  (his  clause 

(2)  Final  payment  under  this  contract  shall  not  be  made  before  the  Contractor  delivers  to  the 
Contracting  Officer  all  disclosures  of  Subject  Inventions  required  by  paragraph  (e)(2)(i)  of  this 
clause,  an  acceptable  final  report  pursuant  to  (e)(2)(iii)  of  this  clause  and  all  past  due  confirma¬ 
tory  instruments. 

(3)  The  Contracting  Officer  may.  in  his  discretion,  decrease  or  increase  the  sums  withheld  up 
to  the  maximum  authorized  above.  If  the  Contractor  is  a  nonprofit  organization,  the  maximum 
amount  that  may  be  withheld  under  this  paragraph  shall  not  exceed  SSO.OOO  or  one  percent  ( 1% ) 
of  the  amount  of  this  contract,  whichever  is  less  No  amount  shall  be  withheld  under  this  para¬ 
graph  while  the  amount  specified  by  (his  paragraph  is  being  withheld  under  other  provisions  of 
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the  contract.  The  withholdinj  of  any  amount  or  fubte<)uent  payment  thereof  shall  not  be  con¬ 
strued  as  a  waiver  of  any  rights  accruing  to  the  Government  under  this  contract. 

(i)  Subconiracis. 

( 1 )  For  the  purpose  of  this  paragraph,  the  term  “Conincior"  means  the  party  awarding  a 
subcontract  and  the  term  “ Subcontracior”  meant  the  party  being  awarded  a  subcontract,  re¬ 
gardless  of  tier. 

( 2 )  The  Contractor  shall  include  an  ASPR  patent  rights  clause  determined  by  the  Contractor 
to  be  in  accordance  with  the  policy  esprested  in  ASPR  9-107.2  in  every  subcontract  hereunder 
having  as  a  purpose  the  conduct  of  experimental,  developmental,  or  research  work,  unless  the 
Contractor  is  directed  by  the  Government  Contracting  Officer  to  include  a  particular  chute.  In 
the  event  of  refusal  by  a  subcontractor  to  accept  such  clause,  the  Contractor: 

(i)  shall  promptly  submit  a  written  notice  to  the  Government  Contracting  OfRcer  setting 
forth  the  subcontractor's  reasons  for  such  refusal  and  other  pertinent  information 
which  may  expedite  disposition  of  the  matter;  and 

(ii)  shall  not  proceed  with  the  subcontract  without  the  written  authorization  of  the 
Government  Contracting  Officer. 

( 3 1  The  Contractor  shall  not,  in  any  subcontract  or  by  using  a  subcontract  as  consideration 
therefor,  acquire  any  rights  in  his  subcontractor's  Subject  Invention  for  his  own  use  (u  distin¬ 
guished  from  such  righu  as  may  be  required  solely  to  fulfill  his  contract  obligations  to  the 
Government  in  the  performance  of  this  contract). 

(4)  All  invention  disclosures,  reports,  instruments,  and  other  information  required  to  be 
furnished  by  the  subcontractor  to  the  Government  Contracting  Officer  under  the  provisions  of  a 
patent  rights  clause  in  any  subcontract  hereunder  may.  in  the  discretion  of  the  Government  Con¬ 
tracting  Officer,  be  furnished  to  the  Contractor  for  transmission  to  the  Government  Contracting 
Officer. 

(5)  The  Contractor  shall  promptly  notify  the  Government  Contracting  Officer  in  writing 
upon  the  sward  of  any  subcontract  containing  a  patent  rights  clause  by  identifying  the  subcon¬ 
tractor,  the  applicable  patent  rights  clauM,  the  work  to  be  performed  under  the  subcontract,  and 
the  dates  of  award  and  estimated  completion.  Upon  request  of  the  Government  Contracting  Of¬ 
ficer,  the  Contractor  shall  furnish  a  copy  of  the  subcontract.  If  there  are  no  subcontracts  contain¬ 
ing  patent  rights  clauses,  a  negative  report  shall  be  included  in  the  final  report  submitted  pursuant 
to  paragraph  (e)(2)(iii)  of  this  clause. 

(6)  The  Contractor  shall  identify  all  Subject  Inventions  of  the  Subcontractor  of  which  he 
acquires  knowledge  in  the  performance  of  this  contract  and  shall  notify  the  Government  Con¬ 
tracting  Officer  promptly  upon  the  identification  of  the  inventions. 

(7)  It  is  understood  that  the  Government  is  a  third  party  beneficiary  of  any  subcontract 
clause  granting  rights  to  the  Government  in  Subject  Inventions,  and  the  Contractor  hereby  assigns 
to  the  Government  all  rights  that  he  would  have  to  enforce  the  subcontractor’s  obligations  for  the 
benefit  of  the  Government  with  respect  to  Subject  Inventions.  The  Contractor  shall  not  be 
obligated  to  enforce  the  agreements  of  any  subcontractor  hereunder  relating  to  the  obligations  of 
the  subcontractor  to  the  Government  in  regard  to  Subject  Inventions. 

(Ea4  el  cUsm) 


(b)  Patent  Rights  Clause  -  Retention  by  the  Contractor  (Long  Form).  When  a 
contract  is  determined  to  fall  within  9-107. 3(a)(3),  the  following  clause  shall  be 
included  in  the  contract. 

PATENT  RIGHTS  •  RETENTION  BY  THE  CONTRACTOR  (LONG  FORM)  (1977  AUG) 

(a)  Oefiniiions. 

( I )  "Subject  Invention"  means  any  invention  or  discovery  of  the  Contractor  conceived  or 
first  actually  reduced  to  practice  in  the  course  of  or  under  this  contract,  and  includes  any  art, 
method,  process,  machine,  manufacture,  design,  or  composition  of  matter,  or  any  new  and  useful 
improvement  thereof,  or  any  variety  of  plant,  which  is  or  may  be  patentable  under  the  Patent 
Laws  of  the  United  States  of  America  or  any  foreign  country. 
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(2)  "Contract"  means  any  contract,  agreement,  grant,  or  other  arrangement,  or  subcontract 
entered  into  with  or  for  the  beneftt  of  the  Government  where  a  purpose  of  the  contract  Is  the  con¬ 
duct  of  experimental,  developmental,  or  research  work. 

(3)  "States  and  domestic  municipal  governments"  means  the  States  of  the  United  States,  the 
District  of  Columbia,  Puerto  Rico,  the  Virgin  Islands,  American  Samoa,  Guam,  the  Trust  Territo¬ 
ry  of  the  Pacific  Islands,  and  any  political  subdivision  and  agencies  thereof. 

(4)  "Government  agency"  includes  an  executive  department,  independent  commission, 
board,  office,  agency,  administration,  authority.  Government  corporation,  or  other  Government 
establishment  of  the  executive  branch  of  the  Government  of  the  United  States  of  America. 

(5)  "To  bring  to  the  point  of  practical  application"  means  to  manufacture  in  the  case  of  a 
composition  or  product,  to  practice  in  the  case  of  a  process,  or  to  operate  in  the  case  of  a 
machine  and  under  such  conditions  as  to  establish  that  the  invention  is  being  worked  and  that  its 
benefits  are  reasonably  accessible  to  the  public. 

(b)  Allocation  of  principal  rights. 

( 1 )  The  Contractor  may  retain  the  entire  right,  title,  and  interest  throughout  the  world  or  any 
country  thereof  in  and  to  each  Subject  Invention  disclosed  pursuant  to  paragraph  (e)(2)(i)  of  this 
clause,  subject  to  the  rights  obtained  by  the  Government  in  paragraph  (c)  of  this  clause  The 
Contractor  shall  include  with  each  Subject  Invention  disclosure  an  election  as  to  whether  he  will 
retain  the  entire  right,  title,  and  interest  in  the  invention  throughout  the  world  or  any  country 
thereof 

(2)  Subject  to  the  license  specified  in  paragraph  (d)  of  this  clause,  the  Contractor  agrees  to 
convey  to  the  Government,  upon  request,  the  entire  domestic  right,  title,  and  interest  in  any  Sub¬ 
ject  Invention  when  the  Contractor: 

(i)  does  not  eiect  under  paragraph  (b)(l )  of  this  clause  to  retain  such  rights;  or 

(ii)  fails  to  ha/e  a  United  States  patent  application  filed  on  the  invention  in  accordance 
with  paragraph  (j)  of  this  clause,  or  decides  not  to  continue  prosecution  of  such  ap¬ 
plication;  or 

(iii)  at  any  time,  no  longer  desires  to  retain  title. 

(3)  Subject  to  the  license  specified  in  paragraph  (d)  of  this  clause,  the  Contractor  agrees  to 
convey  to  the  Government,  upon  request,  the  entire,  right,  title,  and  interest  in  any  Subject  Inven¬ 
tion  in  any  foreign  country  when  the  Contractor; 

(i)  does  not  elect  under  paragraph  (b)(1)  of  this  clause  to  retain  such  rights  in  the 
country;  or 

(ii)  fails  to  have  a  patent  application  filed  in  the  country  on  the  invention  in  accordance 
with  paragraph  (k)  of  this  clause,  or  decides  not  to  continue  prosecution  or  to  pay 
any  maintenance  fees  covering  the  invention.  To  avoid  forfeiture  of  the  patent  appli¬ 
cation  or  patent,  the  Contractor  shall  notify  the  Contracting  Officer  not  less  than 
sixty  (6(1)  days  before  the  expiration  period  for  any  action  required  by  the  foreign 
patent  office. 

(4)  A  conveyance,  requested  pursuant  to  paragraph  (b)(2)  or  (3)  of  this  clause,  shall  be 
made  by  delivering  to  the  Contracting  Officer  duly  executed  instruments  (prepared  by  the 
Government)  and  such  other  papers  as  are  deemed  necessary  to  vest  in  the  (jovernment  the  en¬ 
tire  right,  title  and  interest  to  enable  the  Government  to  apply  for  and  prosecute  patent  applica¬ 
tions  covering  the  invention  in  this  or  the  foreign  country,  respectively,  or  otherwise  establish  its 
ownership  of  such  invention 

(c)  Minimum  rights  acquired  by  the  Government.  With  respect  to  each  Subject  Invention  to 
which  the  Contractor  retains  principal  or  exclusive  rights,  the  Contractor: 

(j)  hereby  grants  to  the  Government  a  nonexclusive,  nontransferable,  paid-up  license  to 
make.  use.  and  sell  each  Subject  Invention  throughout  the  world  by  or  on  behalf  of 
the  Government  of  the  United  States  (including  any  Government  agency  )  and  the 
Stales  and  domestic  municipal  governments, 

(ii)  agrees  to  grant  to  responsible  applicants,  upon  request  of  the  Government,  a  license 
on  terms  that  arc  reasonable  under  the  circumstances; 

(A)  unless  the  Contractor,  his  licensee,  or  his  assignee,  demonstrates  to  the  Govern¬ 
ment  that  effective  steps  have  been  taken  within  three  ( 3 )  years  after  a  patent  is¬ 
sues  on  such  invention  to  bring  the  invention  to  the  point  of  practical  application 
or  that  the  invention  has  been  made  available  for  licensing  royalty-free  or  on 
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terms  that  are  reasonable  in  the  circumstances,  or  can  show  cause  why  the  prin* 
cipal  or  exclusive  rights  should  be  retained  for  a  further  period  of  time,  or 
(B)  to  the  extent  that  the  invention  is  required  for  public  use  by  governmental  regu¬ 
lations  or  as  may  be  necessary  to  fulfill  public  health,  welfare  or  safety  needs,  or 
for  other  public  purposes  stipulated  in  this  contract; 

(iii)  shall  submit  written  reports  at  reasonable  intervals,  upon  request  of  the  Government, 
during  the  term  of  the  patent  on  the  Subject  Invention,  regarding; 

(A)  the  commercial  use  that  is  being  made  or  is  intended  to  be  made  of  such  inven¬ 
tion;  and 

(B)  the  steps  taken  by  the  Contractor  or  his  transferee  to  bring  the  invention  to  the 
point  of  practical  application,  or  to  make  the  invention  available  for  licensing; 

(iv)  agrees  to  arrange,  when  licensing  any  subject  inventions,  to  avoid  royalty  charges  on 
procurements  involving  Government  funds,  including  funds  derived  through  the  Mili¬ 
tary  Assistance  Program  of  the  Government  or  otherwise  derived  through  the 
Government,  and  to  refund  any  amounts  received  as  royalty  charges  on  any  Subject 
Invention  in  procurements  for,  or  on  behalf  of,  the  Government,  and  to  provide  for 
such  refund  in  any  instrument  transferring  rights  in  such  invention  to  any  party;  and 

(v)  agrees  to  provide  for  the  Government’s  paid-up  license  pursuant  to  paragraph  (c)(i) 
of  this  clause  in  any  instrument  transferring  rights  in  a  Subject  Invention  and  to  pro¬ 
vide  for  the  granting  of  licenses  as  required  by  (c)(ii)  of  this  clause,  and  for  the  re¬ 
porting  of  utilization  information  as  required  by  paragraph  (c)(iii)  of  this  clause 
whenever  the  instrument  transfers  principal  or  exclusive  rights  in  any  Subject  Inven¬ 
tion. 

Nothing  contained  in  this  paragraph  (c)  shall  be  deemed  to  grant  to  the  Government  any  rights 
with  respect  to  any  invention  other  than  a  Subject  Invention. 

(d)  Minimum  rights  to  the  Contractor. 

( 1 )  The  Contractor  reserves  a  revocable,  nonexclusive.  rv>yalty-free  license  in  each  patent 
application  filed  in  any  country  on  a  Subject  Invention  and  any  resulting  patent  in  which  the 
Government  acquires  title.  The  license  shall  extend  to  the  Contractor's  domestic  subsidiaries  and 
affiliates,  if  any,  within  the  corporate  structure  of  which  the  Contractor  is  a  part  and  shall  include 
the  right  to  grant  sublicenses  of  the  same  scope  to  the  extent  the  Contractor  was  legally  obligated 
to  do  so  at  the  time  the  contract  was  awarded.  The  license  shall  be  transferable  only  with  ap¬ 
proval  of  the  Contracting  Officer,  except  when  transferred  to  the  successor  of  that  part  of  the 
Contractor’s  business  to  which  the  invention  pertains. 

(2)  The  Contractor’s  domestic  nonexclusive  license  retained  pursuant  to  paragraph  (d)(  1 )  of 
this  clause  may  be  revoked  or  modified  to  the  extent  necessary  to  achieve  expeditious  practical 
application  of  the  Subject  Invention.  The  license  shall  not  be  revoked  in  that  field  of  use  and/or 
the  geographical  areas  in  which  the  contractor  has  brought  the  invention  to  the  point  of  practical 
application  and  continues  to  make  the  benefits  of  the  invention  reasonably  accessible  to  the 
public.  The  Contractor’s  nonexclusive  license  in  any  foreign  country  reserved  pursuant  to  para¬ 
graph  (d)(  1 )  of  this  clause  may  be  revoked  or  modified  at  the  discretion  of  the  Contracting  Of¬ 
ficer  to  the  extent  the  Contractor  or  his  domestic  subsidiaries  or  affiliates  have  failed  to  achieve 
the  practical  application  of  the  invention  in  such  foreign  country. 

(3)  Before  modification  or  revocation  of  the  license,  pursuant  to  paragraph  (d)(2)  of  this 
clause,  the  Contractor  shall  be  given  written  notice  of  the  intent  to  modify  or  revoke  the  license 
and  shall  be  allowed  thirty  ( 30)  days  or  such  longer  period  as  may  be  authorized  by  the  Contract¬ 
ing  Officer  for  good  cause  shown  in  writing  by  the  Contractor  after  such  notice  to  show  cause 
why  the  license  should  not  be  modified  or  revoked.  The  Contractor  shall  have  the  right  to  contest 
any  decision  concerning  the  modification  or  revocation  of  the  license  in  accordance  with  Depart¬ 
mental  inventions  licensing  regulations. 

(e )  Invention  identification,  disclosures  and  reports. 

( I )  The  Contractor  shall  establish  and  maintain  active  and  effective  procedures  to  assure 
that  Subject  Inventions  arc  promptly  identified  and  timely  disclosed  These  procedures  shall  in¬ 
clude  the  maintenance  of  laboratory  notebooks  or  equivalent  records  and  other  records  as  are 
rcu.sonably  necessary  to  document  the  conception  and/or  the  first  actual  reduction  to  practice  of 
Subject  Inventions,  and  records  which  show  that  the  procedures  for  identifying  and  disclosing  the 
inventions  are  followed.  Upon  request,  the  Contractor  shall  furnish  the  Contracting  Officer  a 
description  of  such  procedures  so  that  he  may  evaluate  and  determine  their  effectiveness. 
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( 2  I  The  Contractor  shall  furnish  the  Contracting  Officer 

(i)  a  complete  technical  disclosure  for  each  Subject  Iniention.  uithin  sn  (6)  months 
after  conception  or  first  aci-^al  reduction  to  practice,  whichever  occurs  first  in  the 
course  of  or  under  the  contract,  but  in  an\  event  prior  to  anv  on  sale,  public  use.  or 
publication  of  such  invention  known  to  the  Contractor  The  disclosure  shall  identifv 
the  contract  and  invenlorlsl  and  be  sufficientiv  complete  in  technical  detail  and  ap- 
propriatelv  illustrated  b)  sketch  or  diagram  to  convev  to  one  skilled  in  the  art  to 
which  the  invention  pertains,  a  clear  understanding  of  the  nature,  purpose,  operation, 
and  to  the  extent  known,  the  phvsical.  chemical,  biological,  or  electrical  charac¬ 
teristics  of  the  invention. 

(ii)  interim  reports,  preferabK  on  DD  Form  882.  at  least  ever>  twelve  (12)  months  from 
the  date  of  the  contract  listing  Subject  Inventions  during  that  period  and  certifjing 
that: 

(A)  the  Contractor's  procedures  for  identifying  and  disclosing  Subject  Inventions  as 
required  by  this  paragraph  (e)  have  been  followed  throughout  the  reporting 
period;  and 

(B)  all  Subject  Inventions  have  been  disclosed  or  that  there  are  no  such  inventions: 
and 

(iiil  a  final  report,  preferably  on  DD  Form  882.  within  three  (3)  months  after  completion 
of  the  contract  work,  listing  all  Subject  Inventions  or  certifying  that  there  were  no 
such  inventions 

(3)  The  Contractor  shall  obtain  patent  agreements  to  effectuate  the  provisions  of  this  clause 
from  all  persons  in  his  employ  who  perform  any  part  of  the  work  under  this  contract  except  non¬ 
technical  personnel,  such  as  clerical  and  manual  labor  personnel 

(4)  The  Contractor  agrees  that  the  Government  may  duplicate  and  disclose  Subject  Inven¬ 
tion  disclosures  and  all  other  reports  and  papers  furnished  or  required  to  be  furnished  pursuant  to 
this  clause 

(f)  For/eiiiire  of  righn  in  iinrrporied  Siihjeci  ln\  fnlions 

( 1 1  'The  Contractor  shall  forfeit  to  the  Government  all  rights  in  any  Subject  Invention  which 
he  fails  to  disclose  to  the  Contracting  Officer  within  six  (6)  months  after  the  lime  he; 

(i)  files  or  causes  to  be  filed  a  United  Stales  r-  foreign  application  thereon,  or 

(ii)  submits  the  final  report  required  by  paragraph  (e)(2)(iii)  of  this  clause,  whichever  is 
later 

(2)  However,  the  Contractor  shall  not  forfeit  rights  in  a  Subject  invention  if.  within  the  time 
specified  in  ( I  )(i)  or  ( I  )(ii)  of  this  paragraph  (f).  the  Contractor 

(i)  prepared  a  written  decision  based  upon  a  review  of  the  record  that  the  invention  was 
neither  conceived  nor  first  actually  reduced  to  practice  in  the  course  of  or  under  the 
contract,  or 

(ii)  contending  that  the  invention  is  not  a  Subject  Invention,  he  nevertheless  discloses  the 
invention  and  all  facts  pertinent  to  his  contention  to  the  Contracting  Officer,  or 

(hi)  establishes  (hat  the  failure  to  disclose  did  not  result  from  his  fault  or  negligence 

( 3 )  Pending  written  assignment  of  the  patent  applications  and  patents  on  a  Subject  Invention 
determined  by  the  Contracting  Officer  to  be  forfeited  (such  determination  to  be  a  final  decision 
under  the  Disputes  clause),  the  Contractor  shall  be  deemed  to  hold  the  invention  and  the  patent 
applications  and  patents  pertaining  thereto  in  trust  for  the  Government.  The  forfeiture  provision 
of  this  paragraph  (f)  shad  be  in  addition  to  and  shall  not  supersede  other  rights  and  remedies 
which  the  Government  may  have  with  respect  to  Subject  Inventions 

(g)  E\ttniintiiion  of  records  relating  to  invrntions- 

( 1 )  The  Contracting  Officer  or  his  authorized  representative  shall,  until  the  expiration  of 
three  (3)  years  after  final  payment  under  (his  contract,  have  the  right  to  examine  any  books 
(including  laboratory  notebooks),  records,  documents,  and  other  supporting  data  of  the  Contrac¬ 
tor  which  the  Contracting  Officer  reasonably  deems  pertinent  to  the  discovery  or  identification  of 
Subject  Inventions  or  to  determine  compliance  with  the  requirements  of  this  clause 

(2)  The  Contracting  Officer  or  his  authorized  representative  shall  have  the  right  .o  examine 
all  books  (including  laboratory  notebooks),  records,  and  documents  of  the  Contractor  relating  to 
the  conception  or  first  actual  reduction  to  practice  of  inventions  in  the  same  field  of  technology 
as  the  work  under  this  contract,  to  determine  whether  any  such  insenlions  are  Subject  Inventions 
if  the  Contractor  refuses  or  fails  to 
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(i)  establish  the  procedures  of  paragraph  (e)(  I )  of  this  clause,  or 

(ii)  maintain  and  follow  such  procedures;  or 

(iii)  correct  or  eliminate  any  material  deficiency  in  the  procedures  within  thirty  (30)  days 
after  the  Contracting  Officer  notifies  the  Contractor  of  such  a  deficiency. 

(h)  Withholding  of  payment  {not  applicable  to  subcontracts). 

( 1 )  Any  time  before  final  payment  of  the  amount  of  this  contract,  the  Contracting  Officer 
may,  if  he  deems  such  action  warranted,  withhold  payment  until  a  reserve  not  exceeding  SSO.OOO 
or  five  percent  (5%)  of  the  amount  of  this  contract,  whichever  is  (ess.  shall  have  been  set  aside  if 
in  his  opinion  the  Contractor  fails  to: 

(i)  establish,  maintain  and  follow  effective  procedures  for  identifying  and  disclosing  Sub¬ 
ject  Inventions  pursuant  to  paragraph  <e)(  1 )  of  this  clause;  or 

(ii)  disclose  any  Subject  Invention  pursuant  to  paragraph  (e)(2)(i)  of  this  clause;  or 

( iii )  deliver  acceptable  interim  reports  pursuant  to  paragraph  ( e )( 2 )( ii )  of  this  clause;  or 

(iv)  provide  the  information  regarding  subcontracts  pursuant  to  paragraph  (i)(5)  of  this 
clause. 

Such  reserve  or  balance  shall  be  withheld  until  the  Contracting  Officer  has  determined  that  the 
Contractor  has  rectified  whatever  deficiencies  exist  and  has  delivered  all  reports,  disclosures,  and 
other  information  required  by  this  clause 

(2)  Final  payment  under  this  contract  shall  not  be  made  before  the  Contractor  delivers  to  the 
Contracting  Officer  all  disclosures  of  Subject  Inventions  required  by  paragraph  (e)(2)(i)  of  this 
clause,  an  acceptable  final  report  pursuant  to  (e)(2)(iii)  of  this  clause  and  all  past  due  confirma¬ 
tory  instruments. 

(3)  The  Contracting  Officer  may,  in  his  discretion,  decrease  or  increase  the  sums  withheld  up 
to  the  maximum  authorized  above.  If  the  Contractor  is  a  nonprofit  organization,  the  maximum 
amount  that  may  be  withheld  under  this  paragraph  shall  not  exceed  $50,000  or  one  percent  ( 1%) 
of  the  amount  of  this  contract,  whichever  is  less  No  amount  shall  be  withheld  under  this  para¬ 
graph  while  the  amount  specified  by  this  paragraph  is  being  withheld  under  other  provisions  of 
the  contract.  The  withholding  of  any  amount  or  subsequent  payment  thereof  shall  not  be  con¬ 
strued  as  a  waiver  of  any  rights  accruing  to  the  Government  under  this  contract. 

( i )  Subcontracts. 

( 1 )  For  the  purpose  of  this  paragraph,  the  term  "Contractor”  means  the  party  awarding  a 
subcontract  and  the  term  "Subcontractor"  means  the  party  being  awarded  a  subcontract,  re¬ 
gardless  of  tier. 

(2)  The  Contractor  shall  include  an  ASPR  patent  rights  clause  determined  by  the  Contractor 
to  be  in  accordance  with  the  policy  expressed  in  ASPR  9-107.2  in  every  subcontract  hereunder 
having  as  a  purpose  the  conduct  of  experimental,  developmental,  or  research  work,  unless  the 
Contractor  is  directed  by  the  Government  Contracting  Officer  to  include  a  particular  clause.  In 
the  event  of  refusal  by  a  subcontractor  to  icccpt  such  clause,  the  Contractor: 

(i)  shall  promptly  submit  a  written  notice  to  the  Government  Contracting  Officer  setting 
forth  the  subcontractor  s  reasons  for  such  refusal  and  other  pertinent  information 
which  may  expedite  disposition  of  the  matter,  and 

(ii)  shall  not  proceed  with  the  subcontract  without  the  v  ritten  authorization  of  the 
Government  Contracting  Officer. 

(3)  The  Contractor  shall  not,  in  any  subcontract  or  by  using  a  subcontract  as  consideration 
therefor,  acquire  any  rights  in  his  .subcontractor's  Subject  Invention  for  his  own  use  (as  distin¬ 
guished  from  such  rights  as  may  be  required  solely  to  fulfill  his  contract  obligations  to  the 
Government  in  the  performance  of  this  contract) 

(4)  All  invention  disclosures,  reports,  instruments,  and  other  information  required  to  be 
furnished  by  the  subcontractor  to  the  Governmem  Contracting  Officer  under  the  provisions  of  a 
patent  rights  clause  in  any  subcontract  hereunder  may.  in  the  discretion  of  the  Government  Con¬ 
tracting  Officer,  bo  furnished  to  the  Contractor  for  transmission  to  the  Government  Contracting 
Officer. 

(5)  The  Contractor  shall  promptly  notify  the  Government  Contracting  Officer  in  writing 
upon  the  award  of  any  subcontract  containing  a  patent  rights  clause  by  identifying  the  subcon¬ 
tractor.  (he  applicable  patent  rights  clause,  the  work  to  be  performed  under  the  subcontract,  and 
the  date.s  of  award  and  estimated  completion.  Upon  request  of  the  Government  Contracting  Of¬ 
ficer.  the  Contractor  '^hatl  furnish  a  copy  of  the  subci^ntract  if  there  arc  no  subcontracts  contain- 
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ing  patent  lighu  clauses,  a  negative  report  shall  be  included  in  the  final  report  submitted  pursuant 
to  paragraph  I  e  U  2 )( iii )  of  this  clause 

(6)  The  Contractor  shall  identifv  all  Subject  Inventions  of  the  Subcontractor  of  which  he 
acquires  knowledge  in  the  performance  of  this  contract  and  shall  notifj  the  Government  Con 
tracting  Officer  promptlj  upon  the  identification  of  the  inventions 

(7)  It  is  understood  that  the  Government  is  a  third  part>  beneficiarj  of  an>  subcontract 
clause  granting  rights  to  the  Government  in  Subject  Inventions,  and  the  Contractor  hereby  assigns 
to  the  Government  all  rights  that  he  would  have  to  enforce  the  subcontractor's  obligations  for  the 
benefit  of  the  Government  with  respect  to  Subject  Inventions  The  Contractor  shall  not  be 
obligated  to  enforce  the  agreements  of  any  subcontractor  hereunder  relating  to  the  obligatioi  f 
the  subcontractor  to  the  Govemrrent  in  regard  to  Subject  Inventions 

(j)  Ftiin/i  uf  domestic  patent  applications 

( 1 )  With  respect  to  each  Subject  Invention  in  which  the  Contractor  elects  to  retain  domestic 
rights  pursuant  to  paragraph  (h)  of  this  clause,  the  Contractor  shall  have  a  domestic  patent  appli¬ 
cation  filed  within  sis  (6)  month,  after  submission  of  the  invention  disclosure  pursuant  to  para¬ 
graph  (e)(2l(i)  of  this  clause,  or  such  longer  period  as  may  be  approved  in  writing  by  the  Con¬ 
tracting  Officer  for  good  cause  shown  in  writing  by  the  Contractor  With  respect  to  such  inven¬ 
tion.  the  Contractor  shall  promptly  notify  the  Contracting  Officer  of  any  decision  not  to  file  an 
application 

(2)  For  each  Subject  Invention  on  which  a  patent  application  is  filed  by  or  on  behalf  of  the 
Contractor,  the  Contractor  shall 

( i )  within  two  ( 2 1  months  after  such  filing,  or  within  two  ( 2 )  months  after  submission  of 
the  invention  disclosure  if  the  patent  application  previously  has  been  filed,  deliver  to 
the  Contracting  Officer  a  copy  of  the  application  as  filed,  including  the  filing  date 
and  serial  number. 

(ii)  include  the  following  statement  in  the  second  paragraph  of  the  specification  of  the 
application  and  any  patents  issued  on  the  Subject  Invention.  "The  Government  has 

rights  in  this  invention  pursuant  to  Contract  (or  Grant!  No . awarded 

by  lideniifi  the  Department)", 

(Hi)  within  sis  (6)  months  after  filing  the  application,  or  within  (6)  months  after  sub¬ 
mitting  the  invention  disclosure  if  the  application  has  been  filed  previously .  deliver  to 
the  Contracting  Officer  a  duly  executed  and  approved  instrument  on  the  form 
specified  in  ASPR  9- 1 09.5(b)  fully  confirmatory  of  all  rights  to  which  the  Govern¬ 
ment  is.entitled.  and  provide  the  Government  an  irrevocable  power  to  inspect  and 
make  copies  of  the  patent  application  file: 

(iv)  provide  the  Contracting  Officer  with  a  copy  of  the  patent  within  two  (2)  months 
after  a  patent  issues  on  the  application,  and 

(v)  not  lets  than  thirty  (30)  days  before  the  expiration  of  the  response  period  for  any  ac¬ 
tion  required  by  (he  Patent  and  Trademark  Office,  notify  the  Contracting  Officer  of 
any  decision  not  to  continue  prosecution  of  the  application  and  deliver  to  the  Con¬ 
tracting  Officer  executed  instruments  granting  the  Government  a  power  of  attorney 

(3)  For  each  Subject  Invention  in  which  the  Contractor  initially  elects  not  to  retain  principal 
domestic  rights,  the  Contractor  shall  inform  the  Contracting  Officer  promptly  in  writing  of  the 
date  and  identity  of  any  on  sale,  public  use.  or  publication  of  such  invention  which  may  constitute 
a  statutory  bar  under  35  U  S  C.  102.  which  was  authorized  by  or  known  to  the  Contractor,  or  any 
contemplated  action  of  this  nature 

(k)  Fi/ing  of  foreign  patent  applications. 

( 1 1  With  respect  to  each  Subject  Invention  in  which  the  Contractor  elects  to  retain  principal 
rights  in  a  foreign  country  pursuant  to  paragraph  (b)(  I )  of  this  clause,  (he  Contractor  shall  have  a 
patent  application  filed  on  the  invention  in  such  country  ,  in  accordance  with  applicable  statutes 
and  regulations,  and  within  one  of  the  following  periods: 

(i)  eight  (8)  months  from  the  date  of  a  corresponding  United  Slates  application  filed  by 
or  on  behalf  of  the  Contractor:  or  if  such  an  application  is  not  filed,  six  (6)  months 
from  the  date  the  invention  is  submitted  in  a  disclosure  pursuant  to  paragraph 
(e)(2)(i)  of  this  clause. 

(ii)  six  (6)  months  from  the  date  a  license  it  granted  by  the  Commissioner  of  Patents  and 
Trademarks  to  file  foreign  applications  when  such  filing  has  been  prohibited  by 
security  reasons:  or 
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such  longer  period  as  ma>  be  approved  in  writing  by  the  Contracting  Officer 

( 2 )  The  Contractor  shall  notify  the  Contracting  Officer  promptly  of  each  foreign  application 
filed  and.  upon  written  request,  shall  furnish  an  English  version  of  such  foreign  application 
without  additional  compensation 

lEad  of  clouMi 

(c)  Patent  Rights  Clause  -  Deferred  (Long  Form).  When  a  contract  is  deter¬ 
mined  to  fall  within  9-107. 3(a)(4),  the  following  clause  shall  be  included  in  the 
contract. 

PATENT  RIGHTS  ■  DEFERRED  (LONG  FORM)  (1977  ACC) 

(a)  Definiliims 

( 1 )  "Subject  Inceniiim"  means  any  invention  or  discovery  of  the  Contractor  conceived  or 
first  actually  reduced  to  practice  in  the  course  of  or  under  this  contract,  and  includes  any  art. 
method,  process,  machine,  manufacture,  design,  or  composition  of  matter,  or  any  new  and  useful 
improvement  thereof,  or  any  variety  of  plant,  which  is  or  may  be  patentable  under  the  Patent 
Laws  of  the  United  States  of  America  or  any  foreign  country 

(2)  "Ciinirmi"  means  any  contract,  agreement,  grant,  or  other  arrangement,  or  subcontract 
entered  into  w  ith  or  for  the  benefit  of  the  Government  where  a  purpose  of  the  contract  is  the  con¬ 
duct  of  experimental,  developmental,  or  research  work 

(3)  "Slates  and  dumesiU  municipal  yniernmenis"  means  the  States  of  the  United  States,  the 
District  of  Columbia.  Puerto  Rico,  the  Virgin  Islands.  American  Samoa.  Guam,  the  Trust  Territo¬ 
ry  of  the  Pacific  Islands,  and  any  political  subdivision  and  agencies  (hereof 

(4)  "Cliiyernmeni  agency"  includes  an  executive  department,  independent  commission, 
board,  office,  agency,  administration,  authority.  Government  corporation,  or  other  Government 
establishment  of  the  executive  branch  of  the  Government  of  the  United  States  of  America 

(5)  "To  bring  to  the  point  of  praiiiial  application"  means  to  manufacture  in  the  ease  of  a 
composition  or  product,  to  practice  in  the  case  of  a  process,  or  to  operate  in  the  case  of  a 
machine  and  under  such  conditions  as  to  establish  that  the  invention  is  being  worked  and  that  its 
benefits  are  reasonably  accessible  to  the  public 

(b)  Altocalion  of  prinupal  rights 

( I )  Assignment  to  the  Government  After  a  Subject  Invention  is  identified,  the  Contractor 
agrees  to  assign  to  the  Government  the  entire  right,  title,  and  interest  throughout  the  world  in  and 
to  the  Subject  Invention  except  to  (he  extent  that  greater  rights  are  retained  under  paragraphs 
( b  K  2 1  and  ( d  I  of  this  clause 

( 2 1  Greater  Rights  Oe terminations  The  Contractor,  or  the  employee-inventor  with  authoriza¬ 
tion  of  the  Contractor,  may  retain  greater  rights  than  the  nonexclusive  license  provided  in  para¬ 
graph  (d)  of  this  clause  in  accordance  with  (he  procedure  and  criteria  of  ASPR  9-109.6  A 
request  for  a  determination  of  whether  the  Contractor  or  the  employee-inventor  is  entitled  to 
retain  such  greater  rights  must  be  submitted  to  the  Contracting  Officer  at  the  time  of  (he  first  dis¬ 
closure  of  the  invention  pursuant  to  paragraph  (e)(2)(i)  of  this  clause,  or  not  later  than  three  (3) 
months  thereafter,  or  such  longer  period  as  may  be  authorized  in  writing  by  the  Contracting  Of¬ 
ficer  for  good  cause  shown  in  writing  by  the  Contractor.  The  information  to  be  submitted  for  a 
greater  rights  determination  is  specified  in  ASPR  9-109  6(a)  Each  determination  of  greater 
rights  under  (his  contract  normally  shall  be  subject  to  paragraph  (c)  of  this  clause  and  to  the 
reservations  and  conditions  deemed  to  be  appropriate  by  the  Contracting  Officer. 

(c)  Minimum  rights  aitpitred  by  the  Goxrrnmenr.  With  respect  to  each  Subject  Invention  to 
which  the  Contractor  retains  principal  or  exclusive  rights,  the  Contractor: 

(ij  hereby  grants  to  the  Government  a  nonexclusive,  nontransferable.  paid-up  license  to 
make,  use,  and  sell  each  Subject  Invention  throughout  the  world  by  or  on  behalf  of 
the  Government  of  the  United  States  (including  any  Government  agency)  and  the 
States  and  domestic  municipal  governments. 

(ii)  agrees  to  grant  to  responsible  applicants,  upon  request  of  the  Government,  a  license 
on  terms  that  are  reasonable  under  the  circumstances. 
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(A)  unless  the  Contractor,  his  licensee,  or  his  assignee,  demonstrates  to  the  Govern¬ 
ment  that  effective  steps  have  been  taken  within  three  ( 3 )  years  after  a  patent  is¬ 
sues  on  such  invention  to  bring  the  invention  to  the  point  of  practical  application 
or  that  the  invention  has  been  made  available  for  licensing  royalty-free  or  on 
terms  that  are  reasonable  in  the  circumstances,  or  can  show  cause  why  the  prin¬ 
cipal  or  exclusive  rights  should  be  retained  for  a  further  period  of  time,  or 

(B)  to  the  extent  that  the  invention  is  required  for  public  use  by  governmental  regu¬ 
lations  or  as  may  be  necessary  to  fulfill  public  health,  welfare  or  safety  needs,  or 
for  other  public  purposes  stipulated  in  this  contract. 

(iii)  shall  submit  written  reports  at  reasonable  intervals,  upon  request  of  the  Government, 
during  the  term  of  the  patent  on  the  Subject  Invention,  regarding 

( A )  the  co.-nmercial  use  that  is  being  made  or  is  intended  to  be  made  of  such  inven¬ 
tion;  and 

(B)  Che  steps  taken  by  the  Contractor  or  his  transferee  to  bring  the  invention  to  the 
point  of  practical  application,  or  to  make  the  invention  available  for  licensing. 

(iv)  agrees  to  arrange,  when  licensing  any  subject  inventions,  to  avoid  royalty  charges  on 
procurements  involving  Government  funds,  including  funds  derived  through  the  Mili¬ 
tary  Assistance  Program  of  the  Government  or  otherwise  derived  through  the 
Government,  and  to  refund  any  amounts  received  as  royally  charges  on  any  Subject 
Invention  in  procurements  for,  or  on  behalf  of,  the  Government,  and  to  provide  for 
such  refund  in  any  instrument  transferring  rights  in  such  invention  to  any  party;  and 

(V)  agrees  to  provide  for  the  Government's  paid-up  license  pursuant  to  paragraph  (c)(i) 
of  this  clause  in  any  instrument  transferring  rights  in  a  Subject  Invention  and  to  pro¬ 
vide  for  the  granting  of  licenses  as  required  by  (c)(ii)  of  this  clause,  and  for  the  re¬ 
porting  of  utilization  information  as  required  by  paragraph  (c)(lii)  of  this  clause 
whenever  the  instrument  transfers  principal  or  exclusive  rights  in  any  Subject  Inven¬ 
tion. 

Nothing  contained  in  this  paragraph  (c)  shall  be  deemed  to  grant  to  the  Government  any  rights 
with  respect  to  any  invention  other  than  a  Subject  Invention. 

(d)  Minimum  rights  to  the  Contractor. 

( 1 )  The  Contractor  reserves  a  revocable,  nonexclusive,  royalty-free  license  in  each  patent 
application  filed  in  any  country  on  a  Subject  Invention  and  any  resulting  patent  in  which  the 
Government  acquires  title  The  license  shall  extend  to  the  Contractor's  domestic  subsidiaries  and 
affiliates,  if  any,  within  the  corporate  structure  of  which  the  Contractor  is  a  part  and  shall  include 
the  right  to  grant  sublicenses  of  the  same  scope  to  the  extent  the  Contractor  was  legally  obligated 
to  do  so  at  the  time  the  contract  was  awarded  The  license  shall  be  transferable  only  with  ap¬ 
proval  of  the  Contracting  Officer,  except  when  transferred  to  the  successor  of  that  pan  of  the 
Contractor's  business  to  which  the  invention  pertains. 

(2)  The  Contractor's  domestic  nonexclusive  license  retained  pursuant  to  paragraph  (d)(  I )  of 
this  clause  may  be  revoked  or  modified  to  the  extent  necessary  to  achieve  expeditious  practical 
application  of  the  Subject  Invention.  The  license  shall  not  be  revoked  in  that  field  of  use  and/or 
the  geographical  areas  in  which  the  contractor  has  brought  the  invention  to  the  point  of  practical 
application  and  continues  to  make  the  benefits  of  the  invention  reasonably  accessible  to  the 
public.  The  Contractor's  nonexclusive  license  in  any  foreign  country  reserved  pursuant  to  para¬ 
graph  (d)(1)  of  this  clause  may  be  revoked  or  modified  at  the  discretion  of  the  Contracting  Of¬ 
ficer  to  the  extent  the  Contractor  or  his  domestic  subsidieries  or  affiliates  have  failed  to  achieve 
the  practical  application  of  the  invention  in  such  foreign  country. 

(3)  Before  modification  or  revocation  of  the  license,  pursuant  to  paragraph  (d)(2)  of  this 
clause,  the  Contractor  shall  be  given  written  notice  of  the  intent  to  modify  or  revoke  the  license 
and  shall  be  allowed  thirty  (30)  days  or  such  longer  period  as  may  be  authorized  by  the  Contract¬ 
ing  Officer  for  good  cause  shown  in  writing  by  the  Contractor  after  such  notice  to  show  cause 
why  the  license  should  not  be  modified  or  revoked.  The  Contractor  shall  have  the  right  to  contest 
any  decision  concerning  the  modification  or  revocation  of  the  license  in  accordance  with  Depart¬ 
mental  inventions  licensing  regulations 

(e)  Invention  identification,  disclosures  and  reports. 

( I )  The  Contractor  shall  establish  and  maintain  active  and  effective  procedures  to  assure 
that  Subject  Inventions  are  promptly  identified  and  timely  disclosed.  These  procedures  shall  in- 
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elude  the  maintenance  of  laboratory  notebooks  or  equivalent  records  and  other  records  as  are 
reasonably  necessary  to  document  the  conception  and/or  the  first  actual  reduction  to  practice  of 
Subject  Inventions,  and  records  which  show  that  the  procedures  for  identifying  and  disclosing  the 
inventions  are  followed.  Upon  request,  the  Contractor  shall  furnish  the  Contracting  Officer  a 
description  of  such  procedures  so  that  he  may  evaluate  and  determine  their  effectiveness. 

( 2 )  The  Contractor  shall  furnish  the  Contracting  Officer; 

(i)  a  complete  technical  disclosure  for  each  Subject  Invention,  within  six  (6)  months 
after  conception  or  first  actual  reduction  to  practice,  whichever  occurs  first  in  the 
course  of  or  under  the  contract,  but  in  any  event  prior  to  any  on  sale,  public  use.  or 
publication  of  such  invention  known  to  the  Contractor.  The  disclosure  shall  identify 
the  contract  and  inventor(s)  and  be  sufficiently  complete  in  technical  detail  and  ap¬ 
propriately  illustrated  by  sketch  or  diagram  to  convey  to  one  skilled  in  the  art  to 
which  the  invention  pertains,  a  clear  understanding  of  the  nature,  purpose,  operation, 
and  to  the  extent  known,  the  physical,  chemical,  biological,  or  electrical  charac¬ 
teristics  of  the  invention; 

(ii)  interim  reports,  preferably  on  DD  Form  882.  at  least  every  twelve  (12)  months  from 
the  date  of  the  contract  listing  Subject  Inventions  during  that  period  and  certifying 
that: 

(A)  the  Contractor's  procedures  for  identifying  and  disclosing  Subject  Inventions  as 
required  by  this  paragraph  (e)  have  been  followed  throughout  the  reporting 
period;  and 

(B)  all  Subject  Inventions  have  been  disclosed  or  that  there  are  no  such  inventions, 
and 

(iii)  a  final  report,  preferably  on  DD  Form  882,  within  three  (3)  months  after  completion 
of  the  contract  work,  listing  all  Subject  Inventions  or  certifying  that  there  were  no 
such  inventions. 

(3)  The  Contractor  shall  obtain  patent  agreements  to  effectuate  the  provisions  of  this  clause 
from  all  persons  in  his  employ  who  perform  any  part  of  the  work  under  this  contract  except  non¬ 
technical  personnel,  such  as  clerical  and  manual  labor  personnel. 

(4)  The  Contractor  agrees  that  the  Government  may  duplicate  and  disclose  Subject  Inven¬ 
tion  disclosures  and  all  other  reports  and  papers  furnished  or  required  to  be  furnished  pursuant  to 
this  clause. 

( f )  Forfeiturt  of  rights  in  unreported  Subject  Inventions. 

( 1 )  The  Contractor  shall  forfeit  to  the  Government  all  rights  in  any  Subject  Invention  which 
he  fails  to  disclose  to  the  Contracting  Officer  within  six  (6)  months  after  the  time  he; 

(i)  files  or  causes  to  be  filed  a  United  States  or  foreign  application  thereon,  or 

(ii)  submits  the  final  report  required  by  paragraph  (e)(2)(iii)  of  this  clause,  whichever  is 
later. 

(2)  However,  the  Contractor  shall  not  forfeit  rights  in  a  Subject  Invention  if,  within  the  time 
specified  in  ( I  )(i)  or  ( I  )(ii)  of  this  paragraph  (f).  the  Contractor: 

( i )  prepared  a  written  decision  based  upon  a  review  of  the  record  that  the  invention  was 
neither  conceived  nor  first  actually  reduced  ti  practice  in  the  course  of  or  under  the 
contract;  or 

(ii)  contending  that  the  invention  is  not  a  Subject  Invention,  he  nevertheless  discloses  the 
invention  and  all  facts  pertinent  to  his  contention  to  the  Contracting  Officer;  or 

(iii)  establishes  that  the  failure  to  disclose  did  not  result  from  his  fault  or  negligence. 

(3)  Pending  written  assignment  of  the  patent  applications  and  patents  on  a  Subject  Invention 
determined  by  the  Contracting  Officer  to  be  forfeited  (such  determination  to  be  a  final  decision 
under  the  Disputes  clause),  the  Contractor  shall  be  deemed  to  hold  the  invention  and  the  patent 
applications  and  patents  pertaining  thereto  in  trust  for  the  Government.  The  forfeiture  provision 
of  this  paragraph  (f)  shall  be  in  addition  to  and  shall  not  supersede  other  rights  and  remedies 
which  the  Government  may  have  with  respect  to  Subject  Inventions. 

( g )  Examination  of  records  relating  to  inventions. 

( I )  The  Contracting  Officer  or  his  authorized  representative  shall,  until  the  expiration  of 
three  (3)  years  after  final  payment  under  this  contract,  have  the  right  to  examine  any  bcx>ks 
(including  laboratory  notebooks),  records,  documents,  and  other  supporting  data  of  the  Contrac¬ 
tor  which  the  Contracting  Officer  reasonably  deems  pertinent  to  the  discovery  or  identification  of 
Subject  Inventions  or  to  determine  compliance  with  the  requirements  of  this  clause 
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(2)  The  Contracting  Officer  or  his  authorized  representative  shall  have  the  right  to  examine 
all  books  (including  laboratory  notebooks),  records,  and  documents  of  the  Contractor  relating  to 
the  conception  or  first  actual  reductior  to  practice  of  inventions  in  the  same  field  of  technology 
as  the  work  under  this  contract,  to  determine  whether  any  such  inventions  are  Subject  Inventions 
if  the  Contractor  refuses  or  fails  to: 

(i)  establish  the  procedures  of  paragraph  (e)(  I )  of  this  clause,  or 

(ii)  maintain  and  follow  such  procedures,  or 

(iii)  correct  or  eliminate  any  material  deficiency  in  the  procedures  within  thirty  (30)  days 
after  the  Contracting  Officer  notifies  the  Contractor  of  such  a  deficiency 

(h)  Withholding  of  payment  {not  applicable  to  tubcontracn ). 

( 1 )  Any  time  before  final  payment  of  the  amount  of  this  contract,  the  Contracting  Officer 
may.  if  he  deems  such  action  warranted,  withhold  payment  until  a  reserve  not  exceeding  $50,000 
or  five  percent  (5%)  of  the  amount  of  this  contract,  whichever  is  less,  shall  have  been  set  aside  if 
in  hit  opinion  the  Contractor  fails  to: 

(i)  establish,  maintain  and  follow  effective  procedures  for  identifying  and  disclosing  Sub¬ 
ject  Inventions  pursuant  to  paragraph  (e)(  I )  of  this  clause,  or 

(ii)  disclose  any  Subject  Invention  pursuant  to  paragraph  (e)(2)(i)  of  this  clause,  or 

(iii)  deliver  acceptable  interim  reports  pursuant  to  paragraph  (e)(2)(ii)  of  this  clause,  or 

( iv )  provide  the  information  regarding  subcontracts  pursuant  to  paragraph  ( i )( 5 )  of  this 
clause 

Such  reserve  or  balance  shall  be  withheld  until  the  Contracting  Officer  has  determined  that  the 
Contractor  hat  rectified  whatever  deficiencies  exist  and  hat  delivered  all  reports,  disclosures,  and 
other  information  required  by  this  clause 

(2)  Final  payment  under  this  contract  shall  not  be  made  before  the  Contractor  delivers  to  the 
Contracting  Officer  all  disclosures  of  Subject  Inventions  required  by  paragraph  |e)(2)li)  of  this 
clause,  an  acceptable  final  report  pursuant  to  (e)(2)(iii)  of  this  clause  and  all  past  due  confirma¬ 
tory  instruments. 

(3)  The  Contracting  Officer  may.  in  hit  discretion,  decrease  or  increase  the  sums  withheld  up 
to  the  maximum  authorized  above  If  the  Contractor  it  a  nonprofit  organization,  the  maximum 
amount  that  may  be  withheld  under  this  paragraph  shall  not  exceed  $50,000  or  one  percent  ( ISk) 
of  the  amount  of  this  contract,  whichever  is  less  No  amount  shall  be  withheld  under  this  para¬ 
graph  while  the  amount  specified  by  this  paragraph  it  being  withheld  under  other  provisions  of 
the  contract  The  withholding  of  any  amount  or  subsequent  payment  thereof  shall  not  be  con¬ 
strued  u  a  waiver  of  any  rights  accruing  to  the  Government  under  this  contract 

(i)  Subcontrads. 

( 1 )  For  the  purpose  of  this  paragraph,  the  term  ‘'Contractor"  means  the  party  awarding  a 
subcontract  and  the  term  "Subcontractor"  means  the  party  being  awarded  a  subcontract,  re¬ 
gardless  of  tier. 

(2)  The  Contractor  shall  include  an  ASPR  patent  rights  clause  determined  by  the  Contractor 
to  be  in  accordance  with  the  policy  expressed  in  ASPR  9-107.2  in  every  subcontract  hereunder 
having  as  a  purpose  the  conduct  of  experimental,  developmental,  or  research  work,  unless  the 
Contractor  it  directed  by  the  Government  Contracting  Officer  to  include  a  particular  clause  In 
the  event  of  refusal  by  a  subcontractor  to  accept  such  clause,  the  Contractor 

(i)  shall  promptly  submit  a  written  notice  to  the  Government  Contracting  Officer  setting 
forth  the  subcontractor's  reasons  for  such  refusal  and  other  pertinent  information 
which  may  expedite  disposition  of  the  matter,  and 

(ii)  shall  not  proceed  with  the  subcontract  without  the  written  authorization  of  the 
Government  Contracting  Officer 

(3)  The  Contractor  shall  not.  in  any  subcontract  or  by  using  a  subcontract  as  consideration 
therefor,  acquire  any  rights  in  his  subcontractor's  Subject  Invention  for  his  own  use  (as  distin¬ 
guished  from  such  rights  as  may  be  required  solely  to  fulfill  his  contract  obligations  to  the 
Government  in  the  performance  of  this  contract) 

(4)  All  invention  disclosures,  reports,  instruments,  and  other  information  required  to  be 
furnished  by  the  subcontractor  to  the  Government  Contracting  Officer  under  the  provisions  of  a 
patent  rights  clause  in  any  lubconlracl  hereunder  may.  in  the  discretion  of  the  Government  Con¬ 
tracting  Officer,  be  furnished  to  the  Contractor  for  transmission  to  the  Government  Contracting 
Officer 
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(5)  The  Contractor  shall  promptly  noti^  the  Government  Contracting  Officer  in  writing 
upon  the  award  of  any  subcontract  containing  a  patent  rights  clause  by  identifying  the  subcon¬ 
tractor,  the  applicable  patent  rights  clause,  the  work  to  be  performed  under  the  subcontract,  and 
the  dates  of  award  and  estimated  completion.  Upon  request  of  the  Government  Contracting  Of¬ 
ficer.  the  Contractor  shall  furnish  a  copy  of  the  subcontract.  If  there  are  no  subcontracts  contain¬ 
ing  patent  rights  clauses,  a  negative  report  shall  be  included  in  the  final  report  submitted  pursuant 
to  paragraph  (e)(2)(iii)  of  this  clause. 

(6)  The  Contractor  shall  identify  alt  Subject  Inventions  of  the  Subcontractor  of  which  he 
acquires  knowledge  in  the  performance  of  this  contract  and  shall  notify  the  Government  Con¬ 
tracting  Officer  promptly  upon  the  identification  of  the  inventions. 

(7)  It  is  understood  that  the  Government  is  a  third  party  beneficiary  of  any  subcontract 
clause  granting  rights  to  the  Government  in  Subject  inventions,  and  the  Contractor  hereby  assigns 
to  the  Government  all  rights  that  he  would  have  to  enforce  the  subcontractor's  obligations  for  the 
benefit  of  the  Government  with  respect  to  Subject  Inventions.  The  Contractor  shall  not  be 
obligated  to  enforce  the  agreements  of  any  subcontractor  hereunder  relating  to  the  obligations  of 
the  subcontractor  to  the  Government  in  regard  to  Subject  Inventions. 

tEad  •(  ciaatt) 


(d)  Reserved. 

(e)  Contracts  relating  to  Atomic  Energy.  Add  the  following  paragraph  to  the 
applicable  patent  rights  clause.  (See  9-107.7.) 

In  addition  to  the  foregoing  provisions,  the  Contractor  agrees: 

(i)  to  identify  and  call  to  th>'  attention  of  the  Contracting  Officer  each  Subject  Invention 
made  by  employees  of  the  Contractor  (except  clerical  and  manual  labor  personnel 
who  do  not  have  access  to  technical  dau)  and  which  relates  to  the  production  or 
utilization  of  special  nuclear  material  or  atomic  energy  within  the  purview  of  the 
Atomic  Energy  Act  of  1954  (42  U.S.C.  201 1-2296); 

(ii)  to  furnish  through  the  Contracting  Officer  to  the  Energy  Research  and  Development 
Administration  (EROA)  the  required  disclosure  regarding  each  Subject  Invention 
under  (i)  of  this  paragraph; 

(iii)  ERDA  shall  have  the  sole  and  conclusive  power  to  determine  whether  and  where  a 
patent  application  relating  to  a  Subject  Invention  under  (i)  of  this  paragraph  shall  be 
filed,  and  to  determine  the  disposition  of  the  title  to  and  rights  under  any  such  appli¬ 
cation  or  any  patent  that  may  issue  thereon; 

(iv)  to  obtain  the  execution  of  and  delivery  to  ERDA  of  all  required  documents  relating 
to  each  Subject  Invention  under  (i)  of  this  paragraph  and  to  do  all  other  thinp 
requested,  necessary .  or  proper  to  carry  out  any  determination  of  ERDA  made  under 
(iii)  of  this  paragraph;  and 

(v)  unleu  otherwise  authorized  in  writing  by  the  Contracting  Officer  to  include  this  para¬ 
graph  in  the  Patent  Rights  clause  of  all  subcontracts. 

No  claim  for  pecuniary  award  or  compensation  under  the  provisions  of  the  Atomic  Energy  Act  of 
1954  shall  be  asserted  by  the  Contractor  or  his  employees  with  respect  to  any  Subject  invention 
covered  by  this  paragraph.  ( 1975  AUG) 

(f)  Contracts  placed  for  NASA.  NASA  will  provide  any  necessary  patent  rights 
clause.  See  9-107.8. 

(g)  Contracts  relating  to  Space.  When  considered  appropriate  under  9-107.9, 
the  following  paragraph  (c)(i)  shall  be  substituted  for  the  corresponding  para¬ 
graph  of  the  Patent  Rights  clause  of  7-.102. 2.7(a).  (b)  or  (c)  to  be  included  in  a 
contract. 


(c)(i)  hereby  grants  to  the  Government  a  paid-up.  nonexclusive  and  royalty-free  license  to 
practice  and  have  practiced  each  Subject  Invention  (made  by 
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the  Contractor)  throughout  the  world  by  or  on  behclf  of  the  Government.  States,  and  municipal 
governments,  including  the  practice  of  each  such  Subject  Invention  (i)  in  the  manufacture,  use, 
and  disposition  of  any  article  or  material,  (ii)  in  the  use  of  any  method,  or  (Hi)  in  the  per¬ 
formance  of  any  service,  acquired  by  or  for  the  Government  or  with  funds  derived  through  the 
Military  Assistance  Program  of  the  Government  or  funds  otherwise  derived  through  the  Govern¬ 
ment.  In  addition,  the  Government  shall  have  the  right  to  grant  licenses  to  othen,  under  such 
terms  and  conditions  as  may  be  prescribed,  for  the  practice  of  such  Subject  Invention  throughout 
the  world  in  the  design,  development,  manufacture,  operation,  maintenance  and  testing  of  com¬ 
munications  satellite  systems,  and  of  equipment,  components,  and  ground  tracking,  transmitting 
and  receiving  facilities  therefor.  (1975  AUG) 

(End  at  clause  paragraph) 

(h)  Patent  Rights  Clause  -  Acquisition  by  the  Government  (Short  Form). 
When  a  contract  is  determined  to  fall  within  9-107. 3(a)(  I )  and  (2),  the  following 
clause  may  be  used  in  place  of  the  clause  of  7-302. 23(a)  in  contracts  for  basic  or 
applied  research  with  a  nonprofit  organization  other  than  for  the  operation  of  a 
Government-owned  research  or  production  facility. 

PATENT  RIGHTS  -  ACQUISITION  BY  THE  GOVERNMENT  (SHORT  FORM)  (1975  AUG) 

(a)  Definitions.  “Subject  Invention"  means  any  invention  or  discovery  of  the  Contractor  con¬ 
ceived  or  first  actuall)  reduced  to  practice  in  the  course  of  or  under  this  contract,  and  includes 
any  art,  method,  process,  machine,  manufacture,  design,  or  composition  of  matter,  or  any  new 
and  useful  improvement  thereof,  or  any  variety  of  plant,  which  is  or  may  be  patentable  under  the 
Patent  Laws  of  the  United  States  of  America  or  any  foreign  country 

(b)  Invention  disclosures  and  reports. 

( 1 )  The  Contractor  shall  furnish  the  Contracting  Officer: 

(i)  a  complete  technical  disclosure  for  each  Subject  Invention,  within  six  (6)  months 
after  conception  or  first  actual  reduction  to  practice,  whichever  occurs  first  in  the 
course  of  or  under  the  contract,  but  in  any  event  prior  to  any  on  sale,  public  use,  or 
publication  of  such  invention  known  to  the  Contractor  The  disclosure  shall  identify 
the  contract  and  invemor(s),  and  be  sufficiently  complete  in  technical  detail  and  ap¬ 
propriately  illustrated  by  sketch  or  diagram  to  convey  to  one  skilled  in  the  art  to 
which  the  invention  pertains  a  clear  understanding  of  the  nature,  purpose,  operation, 
and  to  the  extent  known,  the  physical,  chemical,  biological,  or  electrical  charac¬ 
teristics  of  the  invention; 

(ii)  interim  reports,  preferably  on  DD  Form  882.  at  least  every  twelve  (12)  months  from 
the  date  of  the  contract,  listing  Subject  Inventions  during  that  period  and  certifying 
that  all  Subject  Inventions  have  been  disclosed  or  that  there  are  no  such  inventions; 
and 

(iii)  an  acceptable  final  report,  preferably  on  DD  Form  882,  within  three  (3)  months 
after  completion  of  the  contract  work,  listing  all  Subject  Inventions  or  certifying  that 
there  were  no  such  inventions. 

( 2 )  The  Contractor  agrees  that  the  Government  may  duplicate  and  disclose  Subject  Inven¬ 
tion  disclosures  and  all  other  reports  and  papers  furnished  or  required  to  be  furnished  pursuant  to 
this  clause. 

(c)  Allocation  of  principal  rights. 

( 1 )  The  Contractor  agrees  to  assign  to  the  Government  the  entire  right,  title,  and  interest 
throughout  the  world  in  and  to  each  Subject  Invention,  except  to  the  extent  that  rights  are 
retained  by  the  Contractor  under  paragraph  (c)(2)  and  (d)  of  this  clause 

(2)  The  Contractor,  or  the  employee-inventor  with  authoneation  of  the  Contractor,  may 
retain  greater  rights  than  the  nonexclusive  license  provided  in  paragraph  (d)  of  this  clause  in  ac¬ 
cordance  with  the  procedure  and  criteria  of  ASPR  9-109.6  A  request  for  a  determination  of 
whether  the  Contractor,  or  the  employee-inventor,  is  entitled  to  retain  such  greater  rights  must  be 
submitted  to  the  Contracting  Officer  at  the  time  of  the  first  disclosure  of  the  invention  pursuant 
to  paragraph  (b)(l )  of  this  clause,  or  not  later  than  three  (3)  months  thereafter  or  such  longer 
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period  as  may  be  authorized  in  writing  by  the  Contracting  OfTicer  for  good  cause  shown  in  writing 
by  the  Contractor.  The  information  to  be  submitted  for  a  greater  rights  determination  is  specified 
in  ASPR  9-109.6(a).  Each  determination  of  greater  rights  under  this  contract  normally  shall  be 
subject  to  the  provisic.-isof  ASPR  9-l09.6(e)(2)  and  (3). 

(d)  Minimum  rights  to  the  Contractor.  The  Contractor  reserves  a  revocable,  nonexclusive  royal¬ 
ty-free  license  in  each  patent  application  filed  in  any  country  on  a  Subject  Invention  and  any 
resulting  patent  in  which  the  Government  acquires  title. 

(e)  Employee  and  subcontractor  agreements.  Unless  otherwise  authorized  in  writing  by  the  Con¬ 
tracting  Ofneer,  the  Contractor  shall: 

(i)  obtain  patent  agreements  to  effectuate  the  provisions  of  this  clause  from  all  persons 
who  perform  any  part  of  the  work  under  this  contract,  except  nontechnical  personnel 
such  as  clerical  and  manual  labor  personnel; 

(ii)  insert  in  each  subcontract,  having  experimental,  developmental,  or  research  work  as 
one  of  its  purposes,  provisions  making  this  clause  applicable  to  the  subcontractor  and 
his  employees;  and 

(iii)  promptly  notify  the  Contracting  Officer  of  the  award  of  any  such  subcontract  by 
providing  him  with  a  copy  of  such  subcontract  and  any  amendments  thereto. 

(End  at  tlauM) 

(i)  Patent  Rights  Clause  -  Deferred  (Short  Form).  When  a  contract  is  deter¬ 
mined  to  fall  within  9-107. 3(a)(  1 )  and  (4),  the  following  clause  may  be  used  in 
place  of  the  clause  in  7-302. 23(c)  in  contracts  fur  basic  or  applied  research  with 
a  nonproftt  organization  other  than  for  the  operation  of  a  Government-owned 
research  or  production  facility. 

PATENT  RIGHTS  •  DEFERRED  (SHORT  FORM)  (1975  AUG) 

(a)  Definitiotu.  “Subject  Invention"  means  any  invention  or  discovery  of  the  Contractor  con¬ 
ceived  or  first  actually  reduced  to  practice  in  the  course  of  or  under  this  contract,  and  includes 
any  art,  method,  process,  machine,  manufacture,  design,  or  composition  of  matter,  or  any  new 
and  useful  improvement  thereof,  or  any  variety  of  plant,  which  is  or  may  be  patentable  under  the 
Patent  Laws  of  the  United  States  of  America  or  any  foreign  country. 

( b)  Invention  disclosures  and  reports. 

( 1 )  The  Contractor  shall  furnish  the  Contracting  Officer: 

(i)  a  complete  technical  disclosure  for  each  Subject  Invention,  within  six  (6)  months 
after  conception  or  first  actual  reduction  to  practice,  whichever  occurs  fust  in  the 
course  of  or  under  the  contract,  but  in  any  event  prior  to  any  on  sale,  public  use,  or 
publication  of  such  invention  known  to  the  Contractor.  The  disclosure  shall  identify 
the  contract  and  inventor(s),  and  be  sufficiently  complete  in  technical  detail  and  ap¬ 
propriately  illustrated  by  sketch  or  diagram  to  convey  to  one  skilled  in  the  art  to 
which  the  invention  pertains,  a  clear  understanding  of  the  nature,  purpose,  operation, 
and  to  the  extent  known,  the  physical,  chemical,  biological,  or  electrical  charac¬ 
teristics  of  the  invention; 

(ii)  interim  reports,  preferably  on  DD  Form  882,  at  least  every  twelve  (12)  months  from 
the  date  of  the  contract,  listing  Subject  Inventions  during  that  period  and  certifying 
that  all  Subject  Inventions  have  been  disclosed  or  that  there  are  no  such  inventions; 
and 

(iii)  an  acceptable  final  report,  preferably  on  OD  Form  882,  within  three  (3)  months 
after  completion  of  the  contract  work,  listing  ail  Subject  Inventions  or  certifying  that 
there  were  no  such  inventions. 

( 2 )  The  Contractor  agrees  that  the  Government  may  duplicate  and  disclose  Subject  Inven¬ 
tion  disclosures  and  all  other  reports  and  papers  furnished  or  required  to  be  furnished  pursuant  to 
this  clause. 

( c )  Allocation  of  principal  rights. 

( I )  After  a  Subject  Invention  is  identified,  the  Contractor  agrees  to  assign  to  the  Government 
the  entire  right,  title,  and  interest  througout  the  world  in  and  to  each  Subject  Invention,  except  to 
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the  extent  that  rights  are  retained  b\  the  Contractor  under  paragraphs  (c)(2)  and  (di  of  this 
clause 

(2)  The  Contractor,  or  the  cmployee-mventor  with  authorization  of  the  Contractor,  max 
retain  greater  rights  than  the  nonexclusive  license  provided  in  paragraph  (d)  of  this  clause  in  ac¬ 
cordance  with  the  procedure  and  criteria  of  ASPR  9- 11)^  6  A  request  for  a  determination  of 
whether  the  Contractor,  or  the  employee-inventor,  is  entitled  to  retain  such  greater  rights  must  be 
submitted  to  the  Contracting  Officer  at  the  time  of  the  first  disclosure  of  the  invention  pursuant 
to  paragraph  (b)(  i )  of  th*s  clause,  or  not  later  than  three  (3)  months  thereafter  or  such  longer 
period  as  ma>  be  authorized  in  w  riting  b\  the  Contracting  Officer  for  good  cause  show  n  in  w  riting 
by  the  Contractor  The  inforrr.ation  to  be  submitted  for  a  greater  rights  determination  is  specified 
in  ASPR  9-109  6(a)  Each  determination  of  greater  rights  under  this  contract  normally  shall  be 
subject  to  the  provisions  of  ASPR  9-l()9.6(e)(2 )  and  (3». 

( d )  Mimniuni  (o  the  C  ontractor.  The  Contractor  reserves  a  rev  ocable.  nonexcJusiv  e  rov  al- 
ty-free  license  in  each  patent  application  filed  in  any  country  on  a  Subject  Invention  and  any 
resulting  patent  in  which  the  Government  acquires  title 

(e)  Employee  miJ  suheimfrtu  iitr  atireenients  Unless  otherwise  authorized  in  writing  by  the  Con¬ 
tracting  Officer,  the  Contracior  shall 

(i)  obtain  patent  agreements  to  effectuate  the  provisions  of  this  clause  from  all  persons 
w  ho  perform  ans  part  of  the  work  under  this  contract,  except  nontechnical  personnel 
such  as  clerical  ;;nd  manual  labor  personnel: 

(ii)  insert  in  each  subcontract,  having  experimental,  developmental,  or  research  work  a.s 
one  of  its  purposes,  provisions  making  this  clause  applicable  to  the  subcontractor  and 
his  employees,  and 

(tii)  promptly  notify  the  Contracting  Officer  of  the  award  of  any  such  subcontract  by 
providing  him  with  a  copy  of  such  subcontract  and  any  amendments  thereto 
(CiMj  of  clouvei 

7-302.24  Reserved. 

7-302.25  Military  Security  Retfiiirements.  Insert  the  Military  Security 
Requirements  clause  in  accordance  with  7-104.12. 

7-302.26  Utilization  of  Labor  Surplus  Area  Concerns.  In  accordance  with 
1-805.3,  insert  the  clauses  in  7-104.20. 

7-302.27  Government  Delay  of  li'ork.  Insert  the  clause  in  7-104.77. 

7-302.28  Title  and  Risk  of  Loss.  Insert  the  clause  in  7-103.6. 

7-302.29  Pricing  of  Adjustments.  Insert  the  clause  in  7-103.26. 

7-302.30  Affirmative  Action  for  Disabled  Veterans  and  Veterans  of  the  Viet¬ 
nam  Era.  Insert  the  clause  in  7-103.27. 

7-302.31  Affirmative  Action  for  Handicapped  Workers.  Insert  the  clause  in 
7-103.28. 

7-302.32  Clean  Air  and  Water.  In  accordance  with  1-2302.2,  insert  the 
clause  in  7-103.29. 

7-303  Clauses  To  Be  Used  When  Applicable. 

7-303.1  Clauses  for  Contracts  Involving  Construction  Work.  In  accordance 
with  7-602.23,  12-106,  18-701,  and  18-703,  insert  the  Labor  Standards  Provi¬ 
sions  in  7-602.23. 

7-303.2  Filing  of  Patent  Applications.  In  accordance  with  9-106,  insert  the 
clause  in  7-104.6. 

7-303.3  Reporting  and  Refund  of  Royalties.  In  accordance  w  ith  9-1  !0{d)  and 
9-1 1 1,  insert  the  appropriate  clause  or  clauses  in  7-104.8. 

7-303.4  E.\  cess  Profit.  In  accordance  with  7-l04.il.  insert  the  appropriate 
clause  therein. 

7-303.5  Preference  for  Certain  Domestic  Commodities.  In  accordance  with 
6-305,  insert  the  clause  in  7-104.13. 

7-303.5 
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be  the  administrative  cost  to  the  Government  for  issuing  and  administering  each  contract 
awarded  under  this  invitation,  and  individual  awards  will  be  for  the  items  and  combinations  of 
items  which  result  in  the  lowest  aggregate  price  to  the  Government,  including  such  administrative 
costs. 

(c)  Notwithstanding  (a)  above,  when  ‘‘additional  services"  are  added  to  any  schedule,  such 
“additional  services"  items  will  not  be  considered  in  the  evaluation  of  bids. 

(Ead  at  claiot) 

(c)  The  following  provision  governing  award  shall  be  included  in  all  solicita¬ 
tions. 

AWARD  (1970  MAY) 

Award  shall  be  made  to  the  qualified  low  bidder  by  area  under  each  of  the  specified  schedules 
to  the  extent  of  his  stated  guaranteed  daily  capability  as  provided  herein  and  the  clause  entitled 
“Estimated  Quantities."  The  Government  reserves  the  right  to  award  additional  contracts,  as  a 
result  of  this  solicitation,  to  the  extent  necessary  to  meet  its  estimated  maximum  daily  require¬ 
ments. 

(Ead  a(  provWaa) 

7-2003.60  Solicitation  Provisions  for  Laundry  and  Dry  Cleaning  Services.  Pur¬ 
suant  to  22-702,  insert  the  following  provision  in  all  solicitations  for  laundry  and 
dry  cleaning  services. 

INSTRUCTIONS  TO  BIDDERS  (1967  APR) 

(a)  Bids  must  include  unit  prices  for  each  item  in  a  lot.  Failure  to  bid  on  any  item  in  a  lot  shall 
be  cause  for  rejection  of  the  bid  on  that  lot.  Bids  shall  be  evaluated  on  the  basis  of  the  estimated 
quantities  stated  in  the  invitation.  Subject  to  the  provision  contained  herein,  award  generally  shall 
be  made  to  a  single  bidder  for  all  lots.  The  Government  reserves  the  right,  however,  to  award  by 
individual  lot  when  the  Contracting  Officer  determines  that  this  is  more  advantageous  to  the 
Government. 

(b)  Upon  application  to  the  Contracting  Officer,  types  of  articles  to  be  serviced  may  be  in¬ 
spected  prior  to  bidding. 

(Eod  at  pravWoa) 

7-2003.61  Predetermination  of  Rights  in  Technical  Data.  In  accordance  with 
9-202. 2(d)(3),  insert  the  following  provision. 

PREDETERMINATION  OF  RIGHTS  IN  TECHNICAL  DATA  ( 1976  JUL)  I 

(a)  The  offeror  is  requested  to  identify  in  his  proposal  which  of  the  below  listed  data  (including 
data  to  be  furnished  in  whole  or  in  part  by  a  subcontractor)  when  delivered,  he  intends  to  identify 

as  limited  rights  data  in  accordance  with  paragraph  (b)  of  the  "Rights  in  Technical  Data  and  | 
Computer  Software"  clause  of  this  Solicitation  This  identification  need  not  be  made  as  to  data 
which  relate  to  standard  commercial  items  which  are  manufactured  by  more  than  one  source  of 
supply. 

( Ttie  Solicitation  should  list  here  that  technical  data  or  portions  thereof  with  respect  to  which  the 
Government  proposes  use  of  the  predetermination  procedure.  Data  which  clearly  comes  within  para¬ 
graph  (bHI)  of  the  “Rights  in  Technical  Data  and  Computer  Software"  clause  and  would  therefore  | 
be  acquired  with  unlimited  rights  should  not  be  listed. ) 

(b)  Limited  rights  data  may  be  identified  as  such,  pursuant  to  (a)  above  only  if  it  pertains  to 
items,  components  or  processes  developed  at  private  expense.  Nevertheless,  it  cannot  be  so 
identified  if  it  comes  within  paragraph  (b)(1)  of  the  “Rights  in  Technical  Data  and  Computer  | 
Software"  clause.  At  the  request  of  the  Contracting  Officer  or  his  representative,  the  offeror 
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agrees  to  furnish  clear  and  convincing  evidence  that  the  data  which  will  be  so  identified  comes 
within  the  definition  of  limited  rights  data. 

(c)  The  listing  of  a  data  item  in  paragraph  (a)  above  does  not  mean  that  the  Government  con¬ 
siders  such  item  to  come  within  the  definition  of  limited  rights  data. 

(End  d  provisioii) 

7-2003.62  Options  to  Award  and  Pay  in  United  States  Owned  Foreign  Cur¬ 
rency.  In  accordance  with  6-1 104,  insert  the  following  provision. 

OPTION  TO  AWARD  AND  PAY  IN  FOREIGN  CURRENCY  (1974  APR) 

(a)  Offerors  are  required  to  state  their  price  in  United  States  dollan.  Such  price  may  also  be 
stated  wholly  in  the  currency  of  the  countries  listed  in  the  Schedule,  or  in  a  combination  of 
United  States  dollars  and  the  currency  of  any  of  the  listed  countries. 

(b)  Offerors  shall  state  separately  the  United  States  dollar  content,  if  any,  in  United  States  dol¬ 
lars.  The  term  “United  Slates  dollar  content"  means  the  United  States  dollar  cost  to  an  offeror 
for  United  States  end  products  or  services  (including  costs  of  transportation  furnished  by  United 
Sutes-flag  carriers )  imported  directly  from  the  United  Sutes  and  to  be  used  in  performance  of  a 
contract,  as  certified  by  I  he  offeror. 

(c)  The  Contracting  Officer  reserves  the  right  to  award  to  that  responsive  offeror  willing  to  ac¬ 
cept  payment  in  whole  or  in  part  in  a  currency  of  any  of  the  listed  countries  and  whose  offer  is 
considered  the  most  advantageous  to  the  United  States  Government,  even  though  the  total  price 
of  the  accepted  offer  ma;  be  more  than  the  price  of  an  offer  received  in  United  States  dollars. 

(EadstclaiMr) 

7-2003.63  Progress  Payrnents  Exclusively  for  Small  Business.  In  accordance 
with  E-504.3,  insert  the  following  provision. 

Any  change,  addition,  or  deletion  to  this  clause  is  subject  to  the  prior  approval  repuirt- 
menis  outlined  in  Appendix  E,  Part  2. 

PROGRESS  PAYMENTS  EXCLUSIVELY  FOR  SMALL  BUSINESS  (1974  APR) 

The  Progress  Payments  clause  will  be  available  to  Small  Business  concerns  only,  and  will  not  be 
included  for  contractors  who  are  not  Small  Business  concerns. 

(End  at  aravWon) 

7-2003.64  Progress  Payments.  In  accordance  with  E-504.4,  insert  the  follow¬ 
ing  notice. 

Any  change,  addition,  or  deletion  to  this  clause  is  subject  to  the  prior  approval  reqiure- 
ments  outlined  in  Appendix  E,  Part  2. 

PROGRESS  PAYMENTS*  (1974  APR) 

The  need  for  progress  payments  conforming  to  regulations  (Appendix  E,  Armed  Services 
Procurement  Regulalion)  will  not  be  considered  as  a  handicap  or  adverse  factor  in  the  award  of 
contracts.  Authorized  progress  payments  will  not  be  a  factor  for  evaluation  of  bids.  The  ap¬ 
propriate  "Progres-s  Payment" clause  attached  hereto  will  be  included  in  the  contract  awarded  in 
the  manner  herein  provided,  however,  the  clause  shall  be  inoperative  during  the  time  the  contrac¬ 
tor's  accounting  system  and  controls  are  determined  by  the  Government  to  be  inadequate  for 
segregation  and  accumulation  of  contract  costs.  For  Small  Business  concerns  the  clause 
designated  "Progress  Payments  for  Small  Busine.ss  Concerns"  (7-104. 35(b))  shall  be  used  for 
such  Contractors.  For  Contractors  who  are  not  Small  Business  concerns,  the  clause  designated 
"Progress  Payments  for  Other  Than  Small  Business  Concerns"  (7-104. 3S(a))  shall  be  used. 

(Eb4  at  aattce) 

*Do  not  use  the  last  sentence  of  this  notice  for  procurements  mentioned  in  E-S04.2  and  E-S04  3 

7-2003.64 

ARMED  SERVICES  PROCUREMENT  REGULATION 


A-41 


DAC  #76-17 


1  SEP.  197a 


7:526-A 


CONTRACT  CLAUSES  AND  SOLICITATION  PROVISIONS 

7-2003.76  Identification  of  Restricted  Rights  Computer  Software.  In  ac¬ 
cordance  with  9-603(b),  insert  the  following  provision. 


IDENTIFICATION  OF  RESTRICTED  RIGHTS  COMPUTER  SOFTWARE  ( 1977  APR) 

The  offeror's  attention  is  called  to  the  requirement  in  the  "Rights  in  Technical  Data  and  Com¬ 
puter  Software"  clause  that  any  restrictions  on  the  Government  concerning  use  or  disclosure  of 
computer  software  which  was  developed  at  private  expense  and  is  to  be  delivered  under  the  con¬ 
tract  must  be  set  forth  in  an  agreement  made  a  part  of  the  contract,  either  negotiated  prior  to 
award  or  included  in  a  modification  of  the  contract  before  such  delivery  Therefore,  the  offeror  is 
requested  to  identify  in  his  proposal  to  the  extent  feasible  any  such  computer  software  which  was 
developed  at  private  expense  and  upon  the  use  of  which  he  desires  to  negotiate  restrictions,  and 
to  state  the  nature  of  the  proposed  restrictions.  If  no  such  computer  software  is  identified,  it  will 
be  assumed  that  all  deliverable  computer  software  will  be  subject  to  unlimited  rights 

<En4  of  clause) 

7-2003.77  Licenses  and  Permits. 

LICENSES  AND  PERMITS  (1977  APR) 

Offerors  without  necessary  operating  authority  may  submit  offers,  but  the  offerors  shall, 
without  additional  expense  to  the  Government,  be  responsible  for  obtaining  any  necessary  licen¬ 
ses  and  permits  prior  to  award  of  a  resultant  contract  and  for  complying  with  all  laws,  ordinances, 
statutes  and  regulations  in  connection  with  the  furnishing  of  the  services  herein 

<E«i4  of  ctauie) 

7-2003.78  Notice  of  Compensation  for  Professional  Employees.  In  accordance 
with  12-1007.3,  insert  the  following  notice. 

NOTICE  OF  COMPENSATION  FOR  PROFESSIONAL  EMPLOYEES  (1978  JUN) 

Note  the  provisions  relating  to  evaluation  of  compensation  for  professional  employees  set  forth 
elsewhere  in  this  Soliciution  Failure  to  comply  with  such  provisions  may  constitute  sufficient 
cause  to  justify  non-selection  of  a  proposal  The  total  compensation  plan  required  to  be  submitted 
by  the  offeror  will  be  viewed  as  being  within  the  purview  of  Public  Law  87-653. 

(End  of  nofkc) 
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DICTIONARY 


This  dictionary  contains  acronyms  and  terms  that  are  relevant  to  current 
policies  and  practices  regarding  data  and  data  rights  in  competitive  weapon 
system  acquisitions.  Most  of  the  definitions  are  direct  quotes  from 
references  designated  by  a  dictionary  reference  number  or  numbers  in 
parentheses  at  the  end  of  the  definition.  The  applicable  references  are 
listed  at  the  end  of  this  dictionary.  Some  definitions  have  been  reworded  and 
are  so  designated  by  the  dictionary  reference  number  and  the  word  "reworded" 
in  parentheses.  Also,  some  definitions  were  developed  by  Doty  Associates  and 
accordingly  no  dictionary  reference  number  is  cited.  In  some  instances,  two 
definitions  for  a  term  are  presented  when  significant  differences  were  noted 
in  the  cited  references. 


ACCESSION  LIST  -  A  periodically  published  list  by  a  contractor  of  its  internal 
management  or  technical  (engineering)  data  generated  incidental  to  performing 
day-to-day  contract  effort.  Th.s  listing  is  a  data  product  prepared  in 
compliance  with  a  specific  Data  Requirements  Description  (DRD) .  (2) 

ACCESSION  LIST  DATA  -  The  data,  management,  or  technical  (engineering),  which 
a  contractor  may  prepare  incidental  to  performing  day-to-day  contract  effort. 
These  data  are  not  specif icallay  required  by  the  contract,  but  are  prepared  by 
a  contractor  on  his  own  volition  and  for  his  internal  use.  (2) 

ACO  -  Acronym  for  Administrative  Contract  Officer. 

ACQUIRING  ACTIVITY  -  A  subordinate  command  where  the  procuring  contracting 
office  is  located.  It  includes  the  program  office  and  related  functional 
suH>ort  offices  as  well  as  procurement  offices.  Examples  of  procuring 
activities  are  AFSC/ASD,  AFLC/OC-ALC,  DARCOM/MICOM,  and  NMC/NAVAIRSYSCOM.  (15) 

ACQUISITION  -  The  acquiring  by  contract  with  appropriated  funds  of  supplies  or 
services  (including  construction)  by  and  for  the  use  of  the  Federal  Government 
through  purchase,  lease,  or  barter,  whether  the  supplies  or  services  are 
already  in  existence  or  must  be  created,  developed,  demonstrated,  and 
evaluated.  Acquisition  begins  at  the  point  when  agency  needs  are  established 
and  includes  the  description  of  requirements  to  satisfy  agency  needs,  solici¬ 
tation  and  selection  of  sources,  award  of  contracts,  contract  financing, 
contract  performance,  contract  administration,  and  those  technical  and 
management  functions  directly  related  to  the  process  of  fulfilling  agency 
needs  by  contract.  (39) 

ACQUISITION  MANAGEMENT  SYSTEM  -  A  document  contract  requirement  which  directs 
or  constrains  the  manner  in  which  the  contractor  achieves  the  end  product  of 
the  contract.  It  generally  outlines  a  detailed  procedure  which  describes  an 
orderly  way  of  assisting  managers  in  defining  or  stating  policy,  objectives, 
and  requirements;  assigning  responsibility;  achieving  efficient  and  effective 
utilization  of  resources;  periodically  measuring  performances;  comparing  that 
performance  against  stated  objectives  and  requirements;  and  taking  appropriate 
action.  (3) 
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ACQUISITION  MANAGEMENT  SYSTEMS  AND  DATA  REQUIREMENTS  CONTROL  LIST  (AMSDL)  -  A 
master  list  of  approved  Acquisition  Management  Systems,  Data  Source  Documents, 
and  Data  Requirements  to  be  used  when  applying  such  requirements  to  a  given 
contract.  (3) 

ADMINISTRATIVE  CONTRACTING  OFFICER  (ACO)  -  A  contracting  officer  at  a  contract 
administration  office.  (4) 

ADMINISTRATIVE/MANAGEMENT  DATA  -  1,  Data  used  to  administer,  manage,  and 

enforce  contractual  requirements;  designed  to  provide  management  visibility; 
project  management  reporting;  milestone  management  technique  data,  such  as 

network  information;  and  data  for  status,  milestone  problems,  and  plans  that 

are  not  functionally  oriented.  This  definition  excludes  financial  and 

technical  data,  although  such  data  may  be  secondary  within  management 

reporting.  (1)  2.  Data  used  to  administer,  manage  and  enforce  contractual 

requirements;  data  designed  to  provide  management  visibility;  project 
management  reporting;  milestone  management  technique  data  such  as  PERT  or 
other  network  information;  and  data  for  status,  milestones,  problems,  and 
plans  that  are  not  functionally  oriented.  This  area  excludes  financial  and 
technical  data,  although  such  data  may  be  secondary  within  management 

reporting.  (5) 

AMSDL  -  Acronym  for  Acquisition  Management  Systems  and  Data  Requirements 
Control  List. 

AUTHORIZATION  &  CONSENT  -  Permission  granted  by  the  government  whereby  a 

contractor  or  subcontractor  is  permitted  to  use  and  manufacture  any  invention 
covered  by  a  patent  of  the  United  States  which  is  an  essential  part  of  an 
acceptable  contract  deliverable  or  is  a  required  part  of  the  process  which 

results  in  a  contract  deliverable.  Government  liability  for  patent  infringe¬ 
ment  is  not  automatic  if  it  authorizes  and  consents  to  use  of  a  patented 
invention.  (6  Reworded) 

CDRL  -  Acronym  for  Contract  Data  Requirements  List. 

Cl  -  Acronym  for  Configuration  Item. 

COMMERCIAL  ITEM  -  An  item,  including  both  supplies  and  services,  of  a  class  or 
kind  that  is  regularly  used  for  other  than  Government  purposes  and  is  sold  or 
traded  in  the  course  of  conducting  normal  business  operations.  (1) 

COMPUTER  DATA  -  Basic  elements  of  information  used  by  computer  equipment  in 
responding  to  a  computer  program.  (7) 

COMPUTER  DATA  BASE  -  A  collection  of  data  in  a  form  capable  of  being  processed 
and  operated  on  by  a  computer.  (42) 

COMPUTER  PROGRAM  -  A  series  of  instructions  or  statements  in  a  form  acceptable 
to  a  computer,  designed  to  cause  the  computer  to  execute  an  operation  or 
operations.  Computer  programs  include  operating  systems,  assemblers, 
compilers,  interpreters,  data  management  systems,  utility  programs,  sort-merge 
programs,  and  ADPE  maintenance/diagnostic  programs,  as  well  as  applications 
programs  such  as  payroll,  inventory  control,  and  engineering  analysis 
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programs.  Computer  programs  may  be  either  machine-dependent  or  machine- 
independent,  and  may  be  general-purpose  in  nature  or  be  designed  to  satisfy 
the  requirements  of  a  particular  user.  (41) 

COMPUTER  SOFTWARE  -  Computer  programs  and  computer  data  bases.  (40) 

COMPUTER  SOFTWARE  DOCUMENTATION  --  Technical  data,  including  computer  listings 
and  printouts,  in  human-readable  form  which  (a)  documents  the  design  or 
details  of  computer  software,  (b)  explains  the  capabilities  of  the  software, 
or  (c)  provides  operating  instructions  for  using  the  software  to  obtain 
desired  results  from  a  computer.  (43) 

CONFIGURATION  -  The  functional  and  physical  characteristics  of  materiel  as 
described  in  technical  documents  and  achieved  in  a  product.  (9) 

CONFIGURATION  AUDIT  -  Checking  an  item  for  compliance  with  the  configuration 
identification.  (9) 

CONFIGURATION  CONTROL  -  1.  Controlling  changes  to  the  configuration  and  its 
identification  documents.  (9)  2.  The  systematic  evaluation,  coordination, 
approval  or  disapproval,  and  implementation  of  all  approved  changes  in  the 
configuration  of  a  Configuration  Item  (Cl)  after  formal  establishment  of  its 
configuration  identification.  (19) 

CONFIGURATION  IDENTIFICATION  -  1.  Selection  of  the  documents  which  identify 
and  define  the  configuration  baseline  characteristics  of  an  item.  (9)  2. 

(An)  approved  or  conditionally  approved  technical  documentation  for  a 
configuration  item  as  set  forth  in  specifications,  drawings  and  associated 
lists,  and  documents  referenced  therein.  (19) 

CONFIGURATION  ITEMS  -  Materiel  items  designated  by  DoD  Components  for 
configuration  management.  They  may  differ  widely  in  complexity,  size,  and 
kind.  Examples  are  an  aircraft,  shop,  mobile  test  unit,  navigation  system, 
embedded  computer,  computer  program,  facility,  electronic  system,  test  meter 
or  a  round  of  ammunition.  (9) 

CONFIGURATION  MANAGEMENT  -  A  discipline  applying  technical  and  administrative 
direction  and  surveillance  to  (a)  identify  and  document  the  functional  and 
physical  characteristics  of  a  configuration  item,  (b)  control  changes  to  those 
characteristics,  and  (c)  record  and  report  change  processing  and  implementa¬ 
tion  status.  (19) 

CONFIGURATION  STATUS  ACCOUNTING  -  Recording  and  reporting  the  implementation 
of  changes  to  the  configuration  and  its  identification  documents.  (9) 

CXDNTRACT  DATA  REQUIREMENTS  LIST  (CDRL)  -  A  list  Of  data  requirements  that  is 
authorized  for  a  specific  procurement  and  are  made  a  part  of  the  contract. 
This  list  is  prepared  on  DD  Form  1423,  "Contract  Data  Requirements  List".  (2) 

CONTRACTOR  -  An  individual  or  organization  outside  the  U.S.  Government  that 
has  accepted  any  type  of  agreement  or  order  for  providing  research,  supplies, 
or  services  to  a  U.  S.  Government  agency.  The  term  specifically  includes  both 
prime  contractors  and  subcontractors.  (10) 
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CRITICAL  TECHNOIXXSY  -  Technical  data,  whose  acquisition  by  a  potential 
adversary  would  prove  detrimental  to  the  national  security  of  the  United 
States.  Control  of  critical  technology  requires  the  control  of  associated 
critical  end  products  (defined  as  "keystone")  that  embody  extractable  critical 
technology  or  that  consist  of  equipment  which  completes  a  process  line, 
allowing  the  line  to  be  fully  utilized.  (10) 

DATA  -  (Any)  recorded  information,  regardless  of  form  or  characteristic.  (17) 

DATA  CALL  -  A  request  by  the  System/Project  Manager,  Commander  or  other 
authority  to  all  Government  participants  to  submit  their  requirements  for 

con tractor -prepared  data  on  a  given  procurement  action.  (2)  (8) 

DATA  ITEM  DESCRIPTION  (DID)  -  A  form  (DD  Form  1664)  which  specifies  the  data 
required  to  be  furnished.  The  forms  specifically  define,  using  the 

descriptive  method,  the  content,  preparation  instructions,  format  and  intended 
use  of  each  data  product.  (8) 

DATA,  LIMITED  RIGHTS  -  See  LIMITED  RIGHTS. 

DATA  MANAGEMENT  -  The  discipline  which  embraces  the  identification,  coor¬ 
dination,  collation,  validation,  integration,  and  control  of  data  require¬ 
ments,  planning  for  the  timely  and  economical  acquisition  of  data;  insuring 
the  adequacy  of  acquired  data  for  their  intended  use;  and  management  of  data 
assets  after  receipt.  This  discipline  also  includes  supervision  of  the 

distribution  of  data  required  under  contract  and  monitoring  storage, 

retrieval,  and  disposal  of  these  data.  (2) 

DATA  MANAGEMENT  OFFICE  -  The  organizational  element  at  any  level  of  DoD 
component  which  serves  as  a  data  management  central  focal  point  and  provides 
advice  and  assistance  directly  to  all  cognizant  activities.  (2) 

DATA  MANAGEMENT  OFFICER  -  An  individual  designated  by  a  responsible  authority 
(Commander,  System/Project  Manager,  Plant  Representative,  Director,  or  other 
authority)  to  assist  and  advise  in  applying  data  management  within  the  area  of 
responsibility  of  the  appointing  authority.  The  responsibility  of  the  Data 
Management  Officer  includes  virtually  all  functional  lines;  therefore,  the 
authority  of  the  Data  Management  Officer  must  be  formally  defined  and 
delegated  such  that,  regardless  of  this  organizational  placement,  he  can  be 
responsive  and  accomplish  his  responsibilities  under  the  Data  Management 
Program.  (2) 

DATA  MANAGER  -  The  individual (s)  assigned  to  accomplish  the  functions  of  the 
Data  Management  Office(s).  (2) 

DATA  PACKAGE  -  A  collection  of  data  products  (items)  which  is  complete  for  a 
specific  use.  (2)  (8) 

DATA  PRICE  -  1.  The  price  identified  by  the  contractor  for  a  data  requirement 
listed  on  the  Contract  Data  Requirements  List  (CDRL) .  (2)  2,  The  price 

associated  with  preparing  and  delivering  a  technical  data  item  to  the 
Government.  (8) 
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DATA  REPOSITORY  -  A  DoD  organizational  entity,  component,  or  a  specifically 
designated  contract  facility  which  is  responsible  for  indexing,  storing, 
retrieving  and  distributing  technical  data.  (8) 

DATA  REQUIREMENT  -  A  requirement  that  a  contractor  prepare,  maintain,  or 
deliver  data.  Acquisition  Management  Systems  and  Data  Source  Documents 
generally  include  a  data  requirement.  (3) 

DATA  REQUIREMENTS  DESCRIPTION  (DRD)  -  A  form  that  describes  an  item  of  data 
required  by  the  Government  and  defines  the  content,  preparation,  instructions, 
format,  and  intended  use  of  each  data  product.  (2) 

DATA  REQUIREMENTS  DESCRIPTION  (DRD)  APPLICATION  MATRIX  -  A  matrix  that 
provides  information  regarding  the  use  of  the  DRD  relative  to  contract  type, 
defense  materiel  categories,  intended  use  categories,  life  cycle  phases,  and 
MIL-SPEC/STD  references.  (2) 

DATA  REQUIREMENTS  REVIEW  BOARD  (DRRB)  -  A  Board  normally  comprised  of  staff 
specialists  and  representatives  from  those  functional  areas  or  organizational 
units  which  have  data  requirements,  appointed  by  a  responsible  authority  to 
review,  approve,  or  recommend  approval  of  the  contract  data  requirements  in 
support  of  end  item  procurement  involving  contracts  of  one  million  dollars  or 
more,  or  on  other  programs  where  the  data  requirements  are  significant  or 
unusual.  The  Board  may  also  assist  and  advise  in  the  management  of  procured 
data.  (2) 

DATA  SOURCE  DOCUMENTS  -  Documents  such  as  instructions,  manuals,  specifi¬ 
cations,  standards,  etc.,  which  prescribe  Data  Requirements  and  may  also 
prescribe  Acquisition  Management  Systems.  (3) 

DATA  SYSTEM  -  Combinations  of  personnel  efforts,  forms,  formats,  instructions, 
procedures,  data  elements  and  related  data  codes,  communications  facilities, 
and  automatic  data  processing  equipment,  which  provide  an  organized  and 
interconnected  means,  either  automated,  manual,  or  a  mixture  of  these  for 
recording,  collection,  processing,  and  communicating  data.  (11) 

DEFERRED  DELIVERY  -  1.  The  practice  of  timing  the  delivery  of  technical  data 
specified  in  a  contract  to  a  firm,  operational  need.  This  technique  should  be 
used  only  when  a  data  requirement  can  be  determined  at  the  time  of  contracting 
and  therefore  is  specified  on  the  Contract  Data  Requirements  List  (CDRL) ,  but 
the  time  or  place  of  delivery  is  not  firm.  (2)  2.  A  situation  in  which  the 
contract  specifies  the  technical  data  to  be  delivered  but  does  not  schedule  a 
delivery  date.  (8) 

DEFERRED  ORDERING  -  1.  Delayed  ordering  of  data  generated  in  the  performance 
of  the  contract  until  such  time  as  a  need  for  the  data  can  be  established  and 
the  data  requirements  can  be  specifically  identified  for  delivery  under  the 
contract.  In  many  instances  it  is  difficult  to  determine  during  solicitation 
and  negotiation  stages  exactly  what  data  are  needed.  The  information 
available  at  these  stages  may  suggest  the  need  for  some  data  but  further 
information  may  be  needed  to  identify  the  specific  data  requirements.  (2) 
2.  Delaying  the  ordering  of  the  data  until  the  need  is  economically 
determined.  (8) 
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DEFERRED  REQUISITIONING  -  A  situation  wherein  the  contract  specifies  the 
format,  range,  and  kinds  of  data  that  the  contractor  is  obligated  to  deliver 
when  requisitioned  by  the  Government,  and  prescribes  the  ordering  conditions 
and  pricing  terms.  It  contemplates  retention  of  masters  and  copies  by  the 
contractor  and  delivery  of  copies  of  individual  drawings  (or  other  items  of 
data)  as  needs  arise.  (8) 

DELIVERABLE  DATA  -  Data  listed  on  the  Contract  Data  Requirements  List  (CDRL) 
required  to  be  delivered  under  terms  of  the  contract.  (2) 

DELIVERABLE  TECHNICAL  DATA  -  Technical  Data  (listed  on  the  Contract  Data 
Requirements  List)  required  to  be  delivered  under  terms  of  the  contract.  (8) 

DELIVERY  OF  DATA  -  The  transfer  of  data  from  the  contractor /DoD  component  to 
the  activity  designated  in  the  contract-  (2) 

DELIVERY  OF  TECHNICAL  DATA  -  The  transfer  of  technical  data  from  the 
con tractor /DoD  component  to  the  activity  designated  in  the  contract.  (8) 

DID  -  Acronym  for  Data  Item  Description. 

DoD  AUTHORIZED  DATA  LIST  (DoDADL)  -  A  compilation  of  standard  (Data  Require¬ 
ments  Descriptions  (DRDs)  which  have  been  authorized  for  use  in  procurement. 
(2)  Superceded  by  the  Acquisition  Management  Systems  and  Data  Requirements 
Control  List  (AMSDL) . 

DoD  DATA  MANAGEMENT  POLICY  COMMITTEE  -  A  DoD  committee  established  by 
charter.  (2) 

DoD  POTENTIAL  CONTRACTOR  -  An  individual  or  organization  outside  Department  of 
Defense  declared  eligible  for  documentation  services  by  a  sponsoring  DoD 
activity  on  the  basis  of  registration  and  active  participation  in  a  program 
specifically  designed  to  exchange  information  concerning  Defense  support 
capability.  (10) 

DoD  PRODUCTION  ENGINEERING  AND  LOGISTICS  INFORMATION  PROGRAM  -  (A  DoD  Program 
that  provides)  for  the  handling  and  dissemination  of  engineering  data, 
blueprints,  standards,  specifications,  technical  manuals,  logistics  data, 
management  information,  and  other  documentary  information,  that  are  products 
of  or  in  direct  support  of  acquisition,  inventory  management,  storage, 
maintenance,  distribution,  movement  and  disposal  of  materiel,  supplies,  tools, 
and  equipment.  (12) 

DoD  SCIENTIFIC  AND  TECHNICAL  INFORMATION  PROGRAM  -  (A  DoD  program  that 
provides)  for  the  handling  and  dissemination  of  technical  data  and  documents 
or  their  abstracts,  the  publishing  of  technical  journals,  the  preparation  and 
conduct  of  technical  meetings  and  symposia,  and  the  dissemination  of 
information  acquired  by  all  other  means,  that  are  products  or  are  in  direct 
support  of  DoD  research,  development,  test  and  evaluation  processes,  and  the 
management  thereof,  through  the  phase  of  design  release  to  production.  (12) 

DoDADL  -  Acronym  for  DoD  Authorized  Data  List. 
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DRD  -  Acrcxiyin  for  Data  Requirements  Description. 

DRRB  -  Acronym  for  Data  Requirements  Review  Board. 

DTIC  -  Acronym  for  Defense  Technical  Information  Center. 

ELIGIBLE  USER  -  Any  DoD  office,  contractor,  subcontractor,  DoD  potential 
contractor,  or  other  Government  office  or  its  contractor  whose  eligibility  and 
need  to  receive  DoD  technical  information  has  been  certified.  (10) 

EMINENT  DOMAIN  -  A  government's  right  to  take  private  property  for  public  use 
with  just  compensation  to  the  property  owners. 

ENTITLQiENT  -  Rights  to  claim  benefits  or  property  without  due  process  of  law. 

EQUIPMENT  PERFORMANCE  DATA  -  Consists  of  historical  information  relating  to 
maintainability  and  reliability  characteristics  of  systems,  sub-systems  and 
compcxients  or  weapons  and  end  item  equipments  during  their  operational 
aK^lication.  (13) 

FINANCIAL  DATA  -  Data  such  as  dollar  expenditures,  forecast,  status,  and  other 
cost  information,  regardless  of  whether  manpower,  accounting,  performance,  and 
contract  administration  information  are  included.  (2) 

FORM,  PIT  AND  FUNCTION  -  Technical  data  pertaining  to  end-items,  components  or 
processes,  prepared  or  required  to  be  delivered  under  any  Government  contract 
or  subcontract,  for  the  purpose  of  identifying  sources,  size,  configuration, 
mating,  and  attachment  characteristics,  functional  characteristics  and 
performance  requirements  (such  as)  specification  control  drawings,  catalog 
sheets,  envelope  drawings,  etc.  (20) 

INDUSTRY  INFORMATION  CENTERS  -  Centers  established  by  DoD  Components  to  inform 
the  Defense  industrial  community  of  DoD  acquisition,  research  and  development 
requirements,  plans,  and  future  needs.  They  serve  as  DoD  access  points  to 
Defense  planning  and  requirements  documents  for  representatives  of  industry, 
small  business,  university  and  nonprofit  institutions  registered  for  access  to 
DoD  information  services.  (10) 

INFORMATION  REQUIREMENT  -  The  functional  area  expression  of  need  for  data, 

inform.ation,  or  reports  to  carry  out  specified  and  authorized  functions  or 
management  purposes,  and  which  call  for  the  establishment  or  maintenance 

(update)  of  data,  information,  reporting  or  recordkeeping  systems  whether 
manual  or  automated.  (11) 

INFORMATION  SYSTEM  -  An  orderly  way,  generally  including  a  documented 
procedure,  of  providing  managers  the  information  necessary  for  (a)  assessing 
the  effectiveness  of  existing  policies  and  the  development  and  evaluation  of 
policy  changes,  and  (b)  accomplishing  objectives  and  utilizing  Government  and 
contractor  resources  in  the  most  effective  and  efficient  manner.  An 

information  system  may  be  manual  or  automated.  "Data  banks"  are  included  in 

this  definition.  (11) 
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LIMITED  RIGHTS  -  Rights  to  use,  duplicate,  or  disclose  technical  data  in  whole 
or  in  part,  by  or  for  the  Government,  with  the  express  limitation  that  such 
tfei_hnical  data  shall  not,  without  the  written  permission  of  the  party 
furnishing  such  technical  data,  by  (a)  released  or  disclosed  in  whole  or  in 
part  outside  the  Government,  (b)  used  in  whole  or  in  part  by  the  Government 
for  manufacture,  or  in  the  case  of  computer  software  documentation,  for 
reproduction  of  the  computer  software,  or  (c)  used  by  a  party  other  than  the 
Government,  except  for:  (aa)  emergency  repair  or  overhaul  work  only,  by  or 
for  the  Government,  where  the  item  or  process  concerned  is  not  otherwise 
reasonably  available  to  enable  timely  performancf'  of  the  work,  provided  that 
the  release  or  disclosure  thereof  outside  the  Government  shall  be  made  subject 
to  a  prohibition  against  further  use,  release  or  disclosure;  or  (bb)  release 
to  a  foreign  government,  as  the  interest  of  the  United  States  may  require, 
only  for  information  or  evaluation  within  such  government  or  for  emergency 
repair  or  overhaul  work  by  or  for  such  government  under  the  conditions  of  (aa) 
above.  (33) 

LIMITED  RIGHTS  TECHNICAL  DATA  -  Except  as  provided  (by  Unlimited  Rights  in 
Technical  Data),-  unpublished  technical  data  pertaining  to  items,  components  or 
processes  developed  at  private  expense  will  be  acquired  with  limited  rights, 
provided  that  the  data  is  identified  as  limited  rights  data  in  accordance  with 
paragraph  (b)(2)  of  the  clause  in  7-104. 9(a)  (of  DAR  (ASPR) ) .  Unpublished 
refers  to  material  that  has  not  been  subject  to  "publication"  as  defined  in 
Title  17,  United  States  Code,  para.  101.  (18) 

MAINTENANCE  PERFORMANCE  DATA  -  Relates  to  the  use  and  application  of  the 
workforce,  industrial  equipment  and  dollars  to  sustain  weapons  and  end  item 
equipments  in  an  operational  status.  (13) 

MAJOR  SYSTEM  -  A  composite  of  equipment,  skills,  and  techniques  capable  of 
performing  and/or  supporting  an  operational  role  which  required  or  will 
require  research,  development,  test  and  evaluation  investment  of  design, 
development,  test  and  evaluaticn  investment  estimated  in  excess  of  $50  million 
or  total  production  investment  estimated  in  excess  of  $200  million.  (14) 

MARCH- IN  RIGHTS  -  A  Government  right  to  obtain  a  license  for  a  patent  covering 
an  invention  produced  in  the  course  of  federally  financed  research  and 
development  work,  in  the  event  the  licensee  does  not  develop  the  patent  to 
which  he  has  exclusive  license. 

NONDELIVERABLE  DATA  -  Data  required  to  be  prepared  and  maintained  by  a 
contractor  in  performance  of  the  contract;  however,  no  delivery  schedule  is 
contained  in  the  contract  nor  is  delivery  contemplated  by  the  Government.  (2) 

OFFICE  OF  PRIMARY  RESPONSIBILITY  (OPR)  -  A  preparer/or iginator  of  a  Data 
Requirements  Description  (DRD) .  (2) 

OPR  -  Acronym  for  Office  of  Primary  Responsibility. 

ORDERING  OF  DATA  -  The  identification  in  a  con' r act  of  the  technical  data 
which  the  contractor  shall  be  obligated  to  deliver  under  the  contract.  (8) 
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OTHER  DATA  -  Data,  other  than  those  defined  (as  technical  or  financial  data) 
which  may  be  needed  by  the  departments/agencies  to  develop,  acquire,  install, 
test,  operate,  maintain,  overhaul,  repair,  modify,  supply,  support,  or  procure 
systems  and  equipment.  (2) 

PATENT  -  A  statutory  monopoly  granted  by  the  Federal  Government  for  a  limited 
time  to  an  inventor  to  exclude  others  from  making,  using  or  selling  the 
invention  claimed  in  the  patent,  and  the  opportunity  to  enforce  that  control 
by  court  action  against  infringers.  In  return  for  the  grant,  the  inventor 
gives  the  public  the  right  to  free  and  unrestricted  use  of  his  invention  after 
the  expiration  of  the  life  of  a  patent,  which  is  17  years.  A  patent  cannot  be 
renewed  after  its  expiration.  The  inventor  who  holds  the  rights  to  a  patent, 
in  effect  holds  a  property  right  in  his  invention,  hence  has  a  monopoly  on  its 
use,  manufacture,  or  sale.  This  exclusive  right  is  effective  in  the  United 
States  and  its  territories  and  possessions.  In  order  to  obtain  protection  in 
foreign  countries,  the  inventor  must  make  application  in  each  country  in  which 
he  seeks  protection  within  one  year  after  filing  his  US  patent  application. 
The  length  of  the  grant  in  foreign  countries  varies  from  10  to  20  years.  (38) 

PATENT  RIGHTS  -  A  right  insured  by  a  patent  that  guarantees  the  owner 
exclusive  use  to  the  patented  itt/n,  as  he  wishes,  for  a  specified  period  of 
time  as  prescribed  by  law. 

PATENT  RIGHTS  (DEFERRED)  -  The  allocation  of  rights  in  inventions  resulting 
from  a  contract  (are)  deferred  until  after  an  invention  has  been  identified  in 
accordance  with  the  criteria  of  (DAR  (ASPR) )  9-109. 6(d).  (21) 

PATENT  RIGHTS  (RETENTION)  -  Provides  that  title  to  any  inventions  resulting 
from  (a)  contract  remains  (with)  the  contractor,  subject  to  the  acquisition  of 
certain  specified  rights  by  the  Government.  (22) 

PATENTABLE  -  A  new  and  useful  device  or  process,  or  an  improvement  thereon, 
upon  which  a  patent  could  be  granted. 

PCO  -  Acronym  for  Principal  Contracting  Officer. 

PRE-AWARD  PATENT  RIGHTS  DOCUMENTATION  -  A  DoD  form  (DD  Form  1564)  that  is 
included  in  solicitations  when  it  is  determined  that  the  Government  will  not 
acquire  the  patent  rights  in  accordance  with  DAR  (ASPR)  7-302. 23 (a)  or 
7-302. 23(h).  (23  Reworded) 

PREDETERMINATION  OF  RIGHTS  IN  TECHNICAL  DATA  -  A  procedure  for  including  an 
agreement,  between  a  contractor  and  the  Government,  in  a  contract  prior  to 
contract  award,  when  the  Government  needs  technical  data  with  unlimited  rights 
and  the  contractor  intends  to  deliver  data  with  limited  rights.  (25  Reworded) 

PRIMAR*.  DISTRIBUTION  -  The  initial  distribution  of  a  technical  document  after 
completion  of  the  original  manuscript  or  its  equivalent.  (10) 

PRINCIPAL  CONTRACTING  OlFFICER  (PCO)  -  A  contracting  officer  located  at  a 
purchasing  office.  (4) 
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PROCUREMENT  OF  RIGHTS  IN  INVENTIONS,  PATENTS  AND  COPYRIGHTS  -  Even  though  no 
infringement  has  occurred  or  been  alleged,  it  is  the  policy  of  the  Department 
of  Defenra  to  procure  rights  under  patents,  patent  applications,  and  copy¬ 
rights  whenever  it  is  in  the  Government's  interest  to  do  so  and  the  desired 
rights  can  be  obtained  at  a  fair  price.  (26) 

PROPRIETARY  DATA  -  An  obsolete  term  for  trade  secrets.  (27) 

PUBLIC  DOMAIN  (TECHNICAL  DATA)  -  Data  available  to  the  public  without  copy¬ 
right  or  other  restriction  of  any  kind.  (24) 

REPORTING  -  The  process  by  which  data  or  information  for  a  report  is 
collected,  organized,  transmitted,  and  retained.  (11) 

RESPONSIBLE  ACTIVITY  -  The  activity  assigned  specific  functional  category/ 
discipline  responsibility  and  responsible  for  processing  and  coordinating  Data 
Requirements  Descriptions  (DRDs)  within  DoD  for  inclusion  in  the  DoD 
Authorized  Data  List  (DoDADL) .  This  responsibility  includes  the  resolution 
and  incorporate  of  comments  received  as  a  result  of  the  coordination  process, 
and  maintaining  the  currency  of  DRDs  contained  in  the  DoDADL.  (2) 

RESTRICTED  RIGHTS  -  Apply  only  to  computer  software,  and  include,  as  a 

minimum,  the  right  to;  (a)  use  computer  software  with  the  computer  for  which 
or  with  which  it  was  acquired,  including  use  at  any  Government  installation  to 
which  the  computer  may  be  transferred  by  the  Government;  (b)  use  computer 

software  with  a  backup  computer  if  the  computer  for  which  or  with  which  it  was 
acquired  is  inoperative;  (c)  copy  computer  programs  for  safekeeping  (archives) 
or  backup  purposes;  (d)  modify  computer  software,  or  combine  it  with  other 
software,  subject  to  the  provision  that  those  portions  of  the  derivative 

software  incorporating  restricted  rights  software  are  subject  to  the  same 
restricted  rights;  and,  in  addition,  any  other  specific  rights  not  incon¬ 

sistent  therewith  listed  or  described  in  this  contract  or  described  in  a 
license  or  agreement  made  a  part  of  a  contract.  (28) 

RESTRICTIVE  MARKING  -  Identification  placed  upon  technical  data  by  a 
contractor  that  indicates  the  authorized  use  of  the  technical  data  in 

accordance  with  the  terms  of  the  rights  in  technical  data  and  computer 

software. 

ROYALTIES  -  Any  costs  or  charges  in  the  nature  of  royalties,  license  fees, 
patent  or  license  amortization  costs,  or  the  like,  for  the  use  of  or  for 

rights  in  patents  or  patent  applications.  (29) 

ROYALTY-FREE  LICENSE  -  A  revocable  or  irrevocable,  nonexclusive  license,  for 
the  practice  of  the  invention  throughout  the  world,  may  be  reserved  for  a 

contractor,  when  the  principal  or  exclusive  rights  in  an  invention  are 
acquired  by  the  Government.  (31) 

SPECIFICATION  -  A  document  intended  primarily  to  identify  items,  and  used  in 
procurement  to  clearly  and  accurately  describe  the  essential  technical 
requirements  for  items,  materials  or  services  being  purchased.  (30) 
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SUBJECT  INVENTION  -  Any  invention,  improvement,  or  discovery  (whether  or  not 
patentable)  conceived  or  first  actually  reduced  to  practice  either  (a)  in  the 
performance  of  the  experimental,  developmental,  or  research  work  called  for 
under  a  contract,  or  (b)  in  the  performance  of  any  experimental,  develop¬ 
mental,  or  research  work  relating  to  the  subject  matter  of  a  contract  which 

was  done  upon  the  understanding  that  a  contract  would  be  awarded.  (37) 

0 

SYSTEM  ACQUISITION  PROCESS  -  The  sequence  of  acquisition  activities  starting 
from  the  agency's  r^onciliation  of  its  mission  needs,  with  its  capabilities, 
priorities  and  resources,  and  extending  through  the  introduction  of  a  system 
into  operational  use  or  the  otherwise  successful  achievement  of  program 
objectives.  (16) 

TCO  -  Acronym  for  Termination  Contracting  Officer. 

TECHNICAL  DATA  -  1.  Recorded  information,  regardless  of  form  or  character¬ 
istic,  of  a  scientific  or  technical  nature.  It  may,  for  example,  document 
research,  experimental,  developmental  or  engineering  work;  or  be  usable  or 
used  to  define  a  design  or  process  or  to  procure,  produce,  support,  maintain, 
or  operate  materiel.  The  data  may  be  graphic  or  pictorial  delineations  in 
media  such  as  drawings  or  photographs;  text  in  specifications  or  related 
performance  or  design  type  documents;  or  computer  printouts.  Examples  of 
technical  data  include,  research  and  engineering  data,  engineering  drawings  and 
associated  lists,  speciffcatirais,  standards,  process  sheets,  manuals, 
technical  reports,  catalog  item  identifications  and  related  information,  and 
documentation  related  to  computer  software.  Technical  data  does  not  include 
computer  software  or  financial,  administrative,  cost  and  pricing,  and  manage¬ 
ment  data,  or  other  information  incidental  to  contract  administration.  (32) 
2.  Recorded  information  used  to  define  a  design  and  to  produce,  support, 
maintain,  or  operate  items  of  defense  materiel.  These  data  may  be  recorded  as 
graphic  or  pictorial  ^delineations  in  media  such  as:  drawings  or  photographs; 
text  in  specif icaticxis  or  related  performance  or  design  type  documents;  in 
machine  forms  such  as  punched  cards,  magnetic  tape,  computer  memory  printouts; 
or  may  be  retained  in  computer  memory.  Examples  or  recorded  information 
include  engineering  drawings  and  associated  lists,  specifications,  standards, 
process  sheets,  manuals,  technical  reports,  catalog  item  identifications,  and 
related  information.  (2) 

TECHNICAL  DATA  MANAGEMENT  -  The  discipline  which  embraces  the  identification, 
coordination,  collation,  validation,  integration,  and  control  of  data 
requirements;  planning  for  the  timely  and  economical  acquisition  of  data; 
insuring  the  adequacy  of  acquired  data  for  their  intended  use;  and  management 
of  data  assets  after  receipt.  This  discipline  also  includes  supervision  of 
the  distribution  of  data  acquired  under  contract  and  monitoring  storage, 
retrieval  and  disposal  of  these  data.  (8) 

TECHNICAL  DATA  MANAGEMENT  OFFICE  -  The  organizational  element  at  any  level  of 
a  DoD  component  which  serves  as  a  data  management  central  focal  point  and 
provides  advice  and  assistance  directly  to  the  head  of  the  component  in  the 
implementation  of  this  Instruction  and  related  implementing  directives.  (8) 

TECHNICAL  DATA  MANAGEMENT  OFFICER  -  An  individual  designated  by  a  responsible 
authority  (Commander,  System/Project  Manager,  Plant  Representative,  Director 
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or  other  authority)  to  assist  and  advise  in  applying  data  management 
disciplines  within  the  area  of  responsibility  of  the  appointing  authority.  (8) 


TECHNICAL  DATA  REQUIREMENTS  REVIEW  BOARD  -  A  Board,  comprised  of  representa¬ 
tives  from  those  functional  or  organizational  units  which  have  data  require¬ 
ments,  and  appointed  by  a  responsible  authority  (System/Project  Manager, 
Commander  or  other  authority)  to  review  the  Contract  Data  Requirements  List 
(CDRL)  and  assist  and  advise  in  the  management  of  technical  data.  (8) 

TECHNICAL  INFORMATION  -  Information,  including  scientific  information,  which 
relates  to  research,  development,  engineering,  test,  evaluation,  production, 
operation,  use,  and  maintenance  of  munitions  and  other  military  supplies  and 
equipment.  (10) 

TECHNICAL  INFORMATION  DISSEMINATION  -  A  fundamental  and  integral  part  of  each 
RDT&E  effort  (contractual  or  in-house)  that  ensures,  within  procedures 
established  for  security  and  other  specific  access  restrictions,  maximum 
utility  of  and  access  to  technical  information  about  and  technical  documents 
generated  from  Defense-supported  RDTSE.  (10) 

TECHNICAL  INFORMATION  DISSEMINATION  ACTIVITY  -  Any  activity,  such  as  DTIC 
(Defense  Technical  Information  Center),  that  operates  to  assist  individuals 
and  organizations  within  the  Department  of  Defense  to  effect  adequate  and 
timely  dissemination  of  technical  information  describing  planned  or  ongoing 
RDT&E  effort  and  the  documented  results  of  such  efforts  and  to  provide  systems 
and  services  to  assist  eligible  users  to  identify,  access,  acquire,  and  use 
DoD  technical  information.  (10) 

TECHNICAL  INTELLIGENCE  -  Foreign  scientific  and  technological  intelligence 
(such  as)  :  (a)  foreign  developments  in  basic  and  applied  research  in  natural 

and  applied  sciences  and  in  applied  engineering  techniques,  and  (b)  scientific 
and  technical  characteristics,  capabilities,  and  limitations  of  specific 
foreign  weapons,  weapons  systems  and  materiel,  and  the  production  methods 
employed  for  their  manufacture.  (12) 

TECHNOLOGY  TEIANSFER  -  The  process  through  which  Government  research  and 
technology  are  transformed  into  processes,  products,  or  services  that  can  be 
applied  to  actual  or  potential  public  or  private  needs.  It  includes  the 
application  of  technology  that  has  been  developed  for  a  particular  mission 
and,  after  modification  and  diversification,  fills  a  different  need  in  another 
environment.  (10) 

TERMINATION  CONTRACTING  OFFICER  (TCO)  -  A  contracting  officer  responsible  for 
the  settlement  of  terminated  contracts.  (4) 

TITLE  -  A  document  that  is  proof  of  legal  ownership. 

TRADE  SECRET  -  May  consist  of  any  formula,  pattern,  device  or  compilation  of 
information  which  is  used  in  one's  business,  and  which  gives  him  an  oppor¬ 
tunity  to  obtain  an  advantage  over  competitors  who  do  not  know  or  use  it.  It 
may  be  a  formula  for  a  chemical  compound,  a  process  for  manufacturing, 
treating  or  preserving  materials,  a  pattern  for  a  machine  or  other  device,  or 
a  list  or  customers.  (34) 
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UNLIMITED  RIGHTS  -  Rights  to  use,  duplicate,  or  disclose  technical  data  or 
computer  software  in  whole  or  in  part,  in  any  manner  and  for  any  purpose 

whatsoever,  and  to  have  or  permit  others  to  do  so.  (36) 

UNLIMITED  RIGHTS  IN  TECHNICAL  DATA  AND  COMPUTER  SOFTWARE  -  (Government  has) 

rights  to  use  technical  data  and  duplicate  or  disclose  technical  data  and 

computer  software  in  whole  or  in  part,  in  any  manner  and  for  any  purpose 

whatsoever,  and  to  have  or  permit  others  to  do  so.  (35) 
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B-158865 

B-158125 

B-157726 

B-156959 


Tasker  Industries  November  24,  1970 

Proprietary  data  from  proposals 
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unlimited  rights 
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Proprietary  data  in  proposal 
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Proprietary  data 
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B-149295 

Lewis,  MacDonald  &  Varion 

Proprietary  data  in  specifications  for  bids 
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Proprietary  rights  argument  to  submit  an 
exceptional  bid 

Robbins  Aviation,  Inc. 

Proprietary  data  of  part  and  whether  the 
data  is  necessary  for  manufacture 

Aeronautics  Corporation 

Pricing  of  data  items  as  no  cost 

Gays ton  Corp. 

Improper  disclosure  of  proprietary  data 

Gayston  Corporation 

Proprietary  protection  for  data  at  the  time 
it  was  made  available  to  the  Air  Force 

Clark  Brothers  Company 

Proprietary  data  submitted  as  part  of 
proposal  where  nonrestr icted  data  is 
desired  constitutes  a  nonresponsive  bid 

Universal  Target  Company 

Rights  in  data  -  unlimited 

DeLaval  Steam  Turbine  Company 

Rights  in  data  -  unlimited  not  interpreted 
by  the  bidder  correctly 


July  24,  1962 

June  1,  1962 

January  9,  1962 

May  15,  1961 

December  22,  1960 

March  15,  1960 

December  2,  1959 
August  1,  1958 
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